e q 


VERBATIM | 


RECORD OF TRIAL) . v* 


(and accompanying papers) 
i] 


' of 


PAULUS, Clarke A. © ~ — (b)6) Maj /0-4 
VQtame Las, Furst, Biddle intial) (Secial Sanwicy Nember) ste Ce 
HqBn, lstMarDiv USMC Camp Pendleton, CA 
SL 
; (Geis{Commennd Neos} ; \ (Branch of Serveer) (Shap er Sentian) 
, By 
GENERAL | 
-COURT-MARTIAL 
; Convened by Commanding General 


(Tidet Cawvening Antheriay) 


Marine Corps Base 


s. 27 Apr, 29 Jun, 
Triedat 43,17 aug, 8-9 Sep, 
Camp Pendleton, California, 


14 Oct, 1-5, 8-10 Nov 2004 


on 
(Piece or Pieces of Trial) 


(Wass or Duss of Tein) 
t 


DO » 0 


P20 


PO PO po 


PO PO Pb O PO PO 


+ 


- 


I would have (b)(6) see that it had gotten done. JI 
would have given him the order and, you know, cleaning 
up and (b)(6) would have gone about doing it, not by 


him actually getting down but having prisoners assist 
him in getting it done. 


Then it'savs vital signs checked. Do you recall who 
checked (b)(6) vital signs? 
I believe it was Doc (b)(6) 


Why do you say that? 

He is"the only Doc that sticks out in my mind for that 
right. 

When would he have done that? 

It would have been around the same time right after he 
was cleaned up. 


And if (b)@) had required further care, would that 


have been noted in this log entry? 

Yes, sir. 

So the fact that it isn't, did '(6)(6) require further 
care? . 


No, sir, he didn't require further care. 


Did Doc (ye) report back to you regarding the vital sign 
check? 


Just letting me know everything is okay and good to go. 


Do you have specific memory of Doc (b)(6). Going this? 
Not a specifi¢c memory, no, sir. 


Why do you believe it is DOC (b)(6)’ 

Because I remember seeing DOC (6) that night and I 
remember talking to him that nignt. I don't remember 
any other docs being around that night. There are no 
other docs that stick out in my mind that night. 


Did you know the two docs that were there? 
Yes, sir. 


What is the other doc's name? 
Doc (6) 


That's HM3 ()(6) : 
Yes, sir. 
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Would you have ever check a prisoner's vital signs? 
No, sir. 


Would either (b)(b) OY (b)(b) ever done that? 

Noy: Si.2. 

Would you have ever tasked (b)(b) OX (b)(b) to do 
that? 

No, sir. ' 


Did you make this entry at the time that is indicate 
there? 
Yes, sir. 


And "returned to sleep," would that be (b)(b) 
returned to sleep? 
Yes, sir. 


During the 2000 to midnight shift, was it normal for the 
prisoners to sleep? 
Yes, sir. 


They would sleep inside the holding cell? 
Yes, sir. 


And the floor inside the holding cell was pavement ? 
Yes, sir. 


Concrete? 
Yes, sir. 


And that had sand on it? 
Yes, sir. 


Where in there would the prisoners sleep? 

Well, the way the cells were laid out, they had 
concertina wire on the inside of the cells and actually 
concertina wire separating portions of the cell. They 
would be inside of the concertina wire in the respective 
portions. 


Were they sleeping on the floor? 
Yes, sir. 


May I have a moment, sir? 


The defense counsel conferred. 
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Sir, I have no further questions. 


Cross? 


CROSS - EXAMINATION 
by the prosecution: 


Good morning, Corporal (b)(6) How are you? 
Good," sir. 
‘ 


All right. Now, you came out and you testified in the 
Sergeant Pittman case, right? 
Yes, sur. 


Prior to coming out for that -- actually before you 
testified you were given a copy of all your previous 
statements in the case, correct? 

Yes, sir. 


And a copy of your deposition taken at the end of June 
2004? . 


I don't remember being given a copy of that, but if I 
was and it was included then I received a copy. 


Have you reviewed all those statements in preparation 
for your testimony here today? 
No, sir, I have not. 


Okay. First of ail, I just want to talk about your 
specific observations of @ 6) on 5 June 2003. 
Okay? 

Yes, sir. 


So you come on duty at 2000, correct? 
Yes, sir. ' 


Your shift goes from 2000 until midnight, correct? 
Yes, sir. 


During that shift, you observed @@) moaning? 
Yes, Sirs 


He is moaning softly? 
It is a medium type moan. It is not very loud, but it 
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is not soft so to speak. 


Okay. Well, so you hear him moaning and he is out in 
the outside rec pen, correct? 
Yes, sir. : 


And he is out there by himself? 

Yes, sir. 

And it is dark during your shift, right? 

Yes, sir. ; 

Now, you know he defecated himself while you are on 
shift because you smell it? 

Yes, sir. 


And you put the math together in your head, decide 
moaning plus defecation must mean the man is Sick, 
right? 

Yes, sir. 


Because you had been told previously that he defecated 
himself as well, right? 
Yes, sir. 


And this was diarrhea? 
That was what I had asserted. 


Say again? 
That is what I had asserted, sir. 


Alli right. The man is out there naked in the outside 
pen, Taght? 
Yes, sir. 


And he is laying on the bare ground? 
Yes, sir. 


The next morning, you gave a handwritten statement 
describing your observations Of (6) >») during your 
shift, correct? 

Yes, Sir, I believe so. 


Okay. Now, would you agree that that statement captures 
more accurately what your observations of (b)(6) 

would have been than what you can testify to or can 
remembered today? 

Yes, Sir. 
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Do you recall how many periods of defecation (b)(6) 
had on your shift? 


A. I believe it was two. I believe it was two, sir. 
MJ: I can't’ hear you. Speak up, please. 
WIT: I believe it was two, sir. 


Questions by the prosecution continued: 


Q. How did you learn about the first one? 
A. I beltieve it was because Lance Corporal ()6) had 
told me that he had done it while I was away. 


Okay. After that period of defecation, you can't recall 
any corpsman being called to check on him, right? 
No, sir. 


You didn't run to go get a corpsman, correct? 
-f Correct, sir. 


0 FPO PP O 


Now, you said that you couldn't remember specifically 
when the second period of defecation, sometime between 
2300 and 2400 it would have occurred, correct, as far as 
when it would have happened within that hour? 

A. Yes, sir. 


Q. Do you think if you reviewed your statement on the 6th 
of June that would refresh your recollection as to 
exactly when it occurred during that hour? 

A. It may, sir. 


TC: Sir, may I have this handed to the witness? 
Md: Yes. 


The bailiff handed the document to the witness. 


Questions by the prosecution continued: 


O: Corporal (b)(6) that is your statement you gave on the 
sixth, correct? 
Yes, sir. 


look up at me when you are done. 


A 
Q. Just review that to yourself, read it to yourself, then 
A [The witness did as directed.] 
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by the prosecution defense continued: 


Does that refresh your recollection? 
Yes, sir. 


Go ahead and retrieve the document, please. 


he) Dai lire did as directed. 


Questions 


Q. 


A. 


Q. 
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by the prosecution continued: 


(6)(6) had this second period of defecation on your 
shift 20 minutes prior to the end of your shift, 
correct? 

Yes, sir. 


All right. The next shift that was coming on duty in 20 | 


minutes was Sergeant (b)@6) _ Lance Corporal (6) and 
Lance Corporal w@ correct? 
Yes, sir. 


Now, 2340, it's dark in Irag at that time of night, 
right? 
Yes, sir. 


And how far was the BAS from the detention facility? 
It was about maybe a quarter of a mile away. 


How long would you say -- let me ask you this. Do you 
recall vourself running to go get a corpsman at 2340 to 
have (p)(6) checked? 

No, sir, I do not recall specifically me doing that. 


Speak up, please. 

I do not recall me specifically doing that, sir. 

by the prosecution continued: 

Given the conditions that it is dark in Iraq at Camp 
Whitehorse at 2340, how long do you think it wonld take 
Lance Corporal (b)(6) or Lance Corporal (b)6) to go 
get a corpsman? 


It would take probably about five minutes maybe. 


To get there? 
To get there, sir. 
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And five minutes to get back? 
At nighttime, maybe, sir. 


So your recollections reqardina when a corpsman would 
have actually checked (b)(6) is going to be some time 
around right when the shitt is going to turn over? 

It would have been somewhere within a 15 minute span 
from the time he actually defecated himself until the 
time of the next shift, sir. 


So sometime within that last 20 minutes on your shift? 
Yes, ‘sir. 
t 


Now, would you say that everything in that statement 
that I showed you to refresh your recollection, would 
you say that is true? 

Yes, sir. 


All right. So when you noticed 20 minutes prior to the 


end of your shift that (b)(6) has defecated himself, 
you and Lance Corporal go to check , 
correct? (b)(6) 

Yes, sir. 


That is what it says in the Statement, right? 
Yes, sir. 


And you said that's the truth? 
Yes, sir. 


So you and (b)6) go out and check on (b)(6) and 
you actually observe him? 
Yes, sir. 


And you observe that he has defecated himself, right? 
Yes, sir. 


That he's on his back, right? 
He was either on his back or on his side. 


Okay. And you note that he was slightly moaning? 
Yes, sir. 


Can you recall with any specificity observing any 


corpsman actually -- in your mind, can you recall any 
corpsman actually specifically observing (b)(6) or 
examining (b)(6) ? 


Not with a 100 percent accuracy, I can't. 
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Q. So basically when you say you think Doc (b)(6) Checked him 
that is your best guess? 

A. Yes, sir. 

Q. All right. Were you present after (b)(6) - was 
discovered dead? 

A. I was in the rack sleeping, sir. 

Q. Well, in that statement that you gave: the day after or 
the morning after -- 

A. Yes, sir. 

Q. -~- it doesn't sav anything in there about any corpsman 
checking (b)6) at 2340, does it? 

A. No, sir, 1t didn't say. 

Q. All it says is you and Lance Corporal (b)(@6) checked 
(b)(6) ; ‘MLGAE? 

A. yes, sir. 

Q. And then you observed all the things that we had just 
mentioned, right? 

A. Yes, sir. 

on During your shift, did (b)@) , to the best of your 
recollection, receive any treatment for his diarrhea? 

A. I do not recall, sir. I do not recall him receiving any 
specific treatment. 

Q. You believed (b)(6) was sick, didn't you? 

A. Yes, sir, I believe that may have been the case. 

TC: Can I have a moment, sir? 

MJ: You may. 


The trial counsel conferred. 


TC: That is all I have, sir, thank you. 
MJ: Any redirect? 
CC: Yes, sir. 


I'm placing Prosecution Exhibit 22 on the overhead 
projector. 
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Corporal {)®) prior to making a log entry did you 
look at your watch? 
Look at' my, watch? 


Back when you were a guard at the detention facility? 
Yes, sir. 


When ‘You were making a log entry? 
Yes, sir. 

Did you wear a watch? 

Yes, sir. 


Would you look at your watch to see what time it was? 
Yes, sir. 


And you would write the time that you were making the 
entry? 
Yes, sir. 


So in this entry when you write 2340, all the things 
written occurred prior to 2340, haven't they? 
That would have been the case. 


Because if they hadn't happened, you wouldn't be able to 
write about them, right? 
Yes, sir. 


So these things all happened before 2340 on that night? 
Yes, sir. 


And this was written on 5 June as things immediately 
after things were transpiring? 
Yes, sir. ‘ 


That is before you wrote your statement the next day? 
Yes, sir. 


You were asked about your memory of the doc checking 
(b)(6) and you said that you are not a 100 percent? 
Yes, sir. 


What do you mean by that? 
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A. That I'm not going to make a statement and say that it 
is without fault truthful if I am not sure a 100 percent 
if I can't with a 100 percent accuracy recall that is 
exactly how things happened. 


©: Are you a 100 percent that you did not check his vitals? 

A. Yes, sir. : 

©. Are you a 100 percent that @)@) did not check his 
vitals? 

A.. That I was not aware that he didn't check it, yes, sir. 

Q. Were you a 100 that (b)(6) did not check his vitals? 

A. That I was aware that he did not check any, yes, sir. 

Q. From the entry, you were aware that someone did check 

his vitals? 

A. Yes, sir. 

Ox And you are a 100 percent someone checked his vitals? 

A. Yes, sir. 

Oz That's why you wrote it? 

A. Yes, sir. 

Q. And to the best of your recollection, it was Doc (b)(6) 

A. Yes, sir. 

Os But it may have been Doc (6) 

A. I may have been, sir. 

CC: Thank you. 

Md: Major Francis, anything else? 

TC: Yes, sir. 


RECROSS - EXAMINATION 


Questions by the prosecution: 


Q. Wasn't it SOP that if a corpsmen were to come on to the 
facility you would have to log them into the logbook? 
A. I believe that was SOP. I am not a 100 percent sure 


that was SOP. 


TCs Thank you. That is all I have. 
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Questions by the defense: 
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Whenever someone was indoctrinated into -- whenever a 
prisoner was being brought into the detention 
facility -- 


Yes, ‘sir. 
1 


-- would they be seen by a corpsman? 
No, sir. 


' 
You are beyond the scope. - 
If I may, sir, he asked questions about the SOP. 


You are beyond the scope. We're going to move on, 
counsel. 


Yes, sir. 
I have no further questions, sir. 
I have no questions. 


Does any member have a question for this witness? 


Affirmative response from the members. 


MI : 


At least one. 


The bailiff retrieved the document. 


The court reporter marked the member's question. 


EXAMINATION BY THE COURT 


Questions by the members as posed by the military judge: 


Q. 


Corporal (b)(6) you testified earlier that during your 
shift you were positioned basically in the breezeway 
between the two holding buildings? 


1083 


Pr e- 


A, Yes, sir. 

Ox And were the other two guards actually in that breezeway 
with you or were they actually inside the holding 
building? 

A. From what I can remember, they were in the breezeway as 
well, sir. 

Os, % And from where you were sitting in the breezeway, did 

you and the other guards have a direct line of sight out 
to where (b)6) was? 

A. Yes, sir. 

Q. Please describe the lighting that was present that 
night. 

A. There would be lighting inside of the cells and I do not 


remember lighting other than a chem stick going into the |, 
holding pen. 


Q. The only lighting you recall is just a chem light? 

A. And the lighting inside of the cell. 

Q. And the light that was spilling out through the windows? 

A. Yes, sir. 

Q. In the area where (b)(6) was, how light was it there? 
Maybe for points of reference could you recognize 
somebody's face? 

A. If I was standing? 

In the breezeway looking out to where (b)(6) was, 
could you recognize somebody's face? 

A. Yes, sir, I believe you could. The lighting would have 
the chem lights. 

Q. Would you say that (b)(6) was under the constant 
supervision of the guard force throughout the evening? 

Md: Sir, does that answer your questions? 


Affirmative response from the member. 
Md: Any other questions from any member? 
Appears not. 


Questions in light of those, Mr. Higgins? 
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Ce: No, sir. 

Md: Major Francis. 

TC: No, sir’. 

Md: Warning’ or recall? 

cc: No, sir. 

TC: No, sir. 

MJ: Corporal (b)(6) I want to thank you very much for your 


testimony this morning. You're excused as a witness and 
may go about your normal business. 


The witness withdrew from the courtroom. 

Md: Defense. 

ce: The defense calls Major Paulus. 
Sir, I suggest a break. 

Md: Yes, we will take about ten minutes. 

The court-martial recessed at 0838, 8 November 2004. 

The court-martial was called to order at 0847, 8 November 2004. 

MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 


present. The members are present. 


Aa) 
Major Clarke A. Paulus, U.S. Marine Corps, the accused, was called 
as a witness by the defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


0: Major Paulus, you are the accused in this case? 
A. I am. 

Md: Defense. 

Cc: Yes, sir. 
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Major, please tell the members when you joined the 
Marine Corps. 

I joined in June of '92 and I was commissioned in April 
of '93. 


Can you please review the assignments you've had and the 
years in which you've had them? ' 

I was a platoon commander in lst LAR in '94 to '96. I 
was the Company Executive Officer in lst LAR '96 to '97. 
I was the Training Company Commander at ITB here at 


Pendleton '97 to '98. '98 to '99 I was the Officer in 
Charge of the LAV Crewman Course, also ITB. I went to 
AWS '99 to 2000. I was a platoon commander over the 


summer with OCC 174, Officer Candidate School. I was 
assigned to lst Battalion, 3rd Marines in 2000. TI 
served for a spell as the S-4 and then as the Weapons 
Company Commander, and in 2002 in July, I was posted to 
be the I&I, Golf Company, 2/25, in New Jersey. 


And it was from I&I that you joined H&S Company as the 
XO? 
That's correct. 


Please tell the members how that came about. 

The Battalion was looking for officers. We had -- in 
the Reserves there's always a shortage of officers, 
particularly junior officers, and so there is a high 
density of Majors in the unit. Almost all the 

company -- all the company commanders and all the xOs 
were all Major. Major m@ had a spot that was still 
open as his XO and I said’ to him, hey, I will fill it 
for you because my boss, Lieutenant Colonel Griffin at 
the time, had said expect that we're all going to be 
mobilized, we're all going to be sent over. So I talked 
to him about it and he said, yeah, if you want to do 
that go ahead. It had to go through MarForRes but then 
it was. 


Major (b)(6) was the CO of H&S Company? 
He was. 


The unit eventually mobilized to Camp Lejeune; is that 
correct? 

Yes, they had been mobilized in 2002 and then after that 
they were remobilized in March of 2003. 
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How long was the unit at Camp Lejeune? 
Varying stages of people took off, but I was there for 
two weeks. 


During your two weeks there, were you responsible for 
training? 
I was. 


What training was that? 

The S~3 came down with a package of things he wanted all 
the companies to accomplish. They included things such 
as BZO with the rifle, pistol quals, not qualification 
tange but just shooting, law of war classes, EPW 
handling and NBC MOPP exchange, that kind of thing. 


During ithe law of war classes, what did you teach the 
troops? 

Just the nine principles of the law of war right out of 
the BST. 


What is the BST? 
Battle Skills Training. 


Did that include the Geneva Convention. 
I mentioned it, but I don’t think it was in there. But 
I mentioned it, yes. 


Also that they treat others as they wanted to be treated 
as EPWs? 
That. is correct... 


As far as the, handling of an EPW, what did you train 
them? » 

As far as what we went through, we explained what the 
five S's and a T were and then we also went through a 
prac ap with some Marines acting as EPWs and everybody 
got a chance go to through it as a searcher and a 
coverer. 


After this training period as Camp Lejeune, did 2/25 
mobilize in support of OIF? 

It did deploy, yes. 

And it deployed to Iraq? 

Yes. Actually to Kuwait first. We were there for about 
a week. 


When you deployed to Irag, where did you deploy to? 
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An Nasiriyah. 


Is that Camp Whitehorse? 
Camp Whitehorse is where we ended up. 


What were your duties when you first arrived at Camp 
Whitehorse? 

Just trying to make sure that we had everybody. They 
were coming up in pieces, so I was trying to make sure 
we had everyone organized. And our first thing was 
convoy escort as we started sending our companies out, 
escorting the convoys and supply, resupply them. There 
was a lot of people at Camp Whitehorse at that point. 


Was the MEU still at Whitehorse at that point? 
The MEU command element was -- or H&S Company from BLT 
2/1 was and some’ of the MSSG. 


At some point, did a lot of those commands move on? 

Yes. The MEU command group and the BLT Headquarters all 
moved into the city leaving really just an MSSG 
contingent and then our Battalion at Camp Whitehorse. 


At some point did your Battalion move forward? 

Yes. The individual companies would go out and the city 
was segmented. BLT 2/1 had one part, 2/25 had the 
other. As spots were found for our companies to move 
into, they moved out of Whitehorse until all that was 
left was just H&S Company. 


After all the other companies had left and it was just 
H&S Company, did you become involved in setting up a 
quick react force? 

Yes. 


Were you the head of that force? 
Yes. 


How did that force come to be set up? 

It was just determined that as long as H&S was there we 
always had to have a ORF, and that requires a couple of 
armored HMMWVs with live machineguns and a couple of 
Marines. The rotation was every day a new couple of 
Marines. You basically were on call, if there were any 
emergencies outside of our perimeter, anything that 
required us to move to be mobile, that's what we were 
doing. 
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Did you establish that schedule of on call Marines? 
Yes. 


And as we heard throughout the trial, at some point you 
became the Officer in Charge of the detention facility? 
Yes, sir. 


Do you know when that was? 
May 28th or 29th. 


Did you receive turnover from the previous Officer in 
Charge, Maj OY (6) 4 
Yeah, Major (6) and I talked about a few things. 


Did he explain the process in handling detainees to you? 
Yes, he did. 


What did he tell you? ; 

He told me that basically they would come in, they are 
in-processed, the whole process of basically going 
through a strip search, inventorying all their personal 
affects and putting that somewhere, getting their 
clothes back on them, waiting for the HET people to come 
in and do their interrogation, you know, basically the 
roster of how you fed them, when we would, you know, 
clean out the cells, and all that other kind of stuff. 
And orientation, too, just the whole facility inside the 
berm. 


During the time you were the Officer in Charge, did you 
ever witness detainees when they were first brought into 
the detention, facility? 

Quite a few times. 


How often would you witness detainees being brought in? 
I had given standing instructions to Staff Sergeant 
(b)(6) to tell me every time somebody was brought 
in. But sometimes I wasn't at the Camp for various 
reasons, so I saw a majority of them. 


Why did you give those orders? 

Because that was kind of a dangerous time and I also 
wanted to make sure that there was, you know, the 
receipt of a prisoner was properly inventoried and all 
that other kind of stuff. 


Had you been made aware by Major (b)(6) of previous 
incidents regarding security? 
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Yes. 


Did he talk to you about someone coming wi 
blade? 
He did. 


When you first become Officer ‘in Charge, w 
what were the medical procedures regarding 
detainees? a 

The doc would come down whenever a prisone 
in-processed, brought in. Otherwise, they 
down when they were called or as need be. 


By "doc" you mean the corpsman? 


th a razor 


ere you aware 
treatment of 


r was being 
would come 


Ido. In this particular case, HM2 (b)(6) and HM3 (py) 


Do you know. who the Battalion suraqeons wer 
Commander (pg) + and Commander (b)(6) wer 


e? 
e. 


Prior to the 5th of June 2003, what was your opinion of 


Doc (b)6) handling of his medical respon 
I had a strong opinion of him. - He seemed 


What ahout HM2 (b)(6) ? 

HM2 (b)6) I had a very strong opinion of. 
they were left there specifically independ 
BAS for that reason. 


You're referring, as referred to before, t 
went out to An Nasiriyah? 

Correct, and the two of them were left bac 
the camp. 


Nid vou ever have any conversations with Cc 
(b)(6) concerning HM3 (b)6) -n which he 

negative opinion of HM2 and his abi 
No. 


sibilities? 
confident. 


I figured that 
ently by the 
he main BAS 

k to care for 
ommander 


expressed an 
lities? 


Did you ever have a conversation with Commander (b)(6) 


concerning HM2 (6) in which he expressed 
concerning his apiiities? 
No, I didn’t. 


How about Commander (b)(6) Did you ever 


an opinion 


have a 


conversation with Commander ) 6) concerning HM3 (b)(6) 


in which he -- 
No. 
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Major, just let me finish my question because the court 
reporter can't get both of us talking at the same time. 
Sure. 


Lastlv,' did you ever have a conversation with Commander 


(b)(6) regarding HM2 (6) in which he expressed a 
negative opinion of his abilities? 

No. 

What, if anything, did Major (b)(6) tell you about the 
corpsmen? 


He told me they were squared away. 
‘ . 


What about the other Marines or sailors at Camp 
Whitehorse? Did any of them ever say anything to you 
that would give you concern about the abilities of 
either of those corpsmen? ' 

I didn't hear anything. 


Did you believe prior to the 5th of June 2003, did you 
trust medical advice from either one of those corpsman? 
Yes. 


During your handover from Major (6)(6) and while you 
were the Officer in Charge, did you ever become aware of 
prisoners who were faking a medical condition? 

Yes. 


Did you become aware of a patient we've referred to -- 
we've heard referred to here in court as the seizure 
patient? 

Yes. He was a Lieutenant Colonel in the An Nasiriyah 
police. , 


What were you told about him? 

I was told that he had manifested symptoms that looked 
like he was having a seizure and the corpsmen were 
called on scene and they determined that he would have 
to be taken out because they couldn't tell exactly what 
it was that was his problem. 


Was he taken out? 
Yes, he was sent out to the hospital in the city. 


What, if anything, occurred at the hospital? 

Whenever they would transfer a prisoner to the hospital, 
the Army would have to come and then they would guard 
the prisoner after we dropped them off. In this 
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particular case, the Army called not long after he 
arrived to say, hey, this guy's family just showed up, 
he is sitting up, he’s smiling and talking to them and 
drinking a Coke so we don't see any reason why he should 
be here. 


What did the detention facility at Camp Whitehorse do in 
response to that? 
They sent a team back there to go and get him. 


Do you know if Commander (b)@) ever came down to see 
this patient again? 
He did. 


Why did he come down? 
Recause he started doing it again, so this time Major 


(b)(6) thought it was suspicious and he wanted to have 
the doctor actually look at him, so Commander ()@) 
came down. 


What did he do when he got there? 
He did a little test on him. He looked at him and said, 
no, I don't buy this. 


What was the test he did? 

He sat him up and then would let him go and he would 
always fall back; but before he would hit his head, he 
would catch himself and then he would lay his head down. 
He said that was a way of determining that if somebody 
was basically faking it if they were basically going to 
catch themselves. 


Did the Lieutenant Colonel show any other indication of 
faking? 

He continued doing that for the entire time that he was 
a prisoner. 


Did you have any other prisoners faking illness? 
Heavy D did, but that was during Major ()(6) shift. 


Were you told about it? 
Yes, I was. 


And Heavy D, is that a nickname for a prisoner? 

That is. We had nicknames for everybody that could be 
related to the crime that they had committed, they could 
be related to the way they looked or they could be 
related to just a mannerism they had. Heavy D was a big 
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guy, a really big guy, even by American standards, who 
spoke English, so they gave him that name. 


Was he still present in the camp -- what were you told 
about hlim faking? 

They said that he had clutched his chest and because he 
spoke English he told the docs that there was something 
wrong with him and that he thought he was sick. So the 
docs sent him off to the hospital and it was the same 
kind of situation in which he was there, it wasn't 

long -- he lived in An Nasiriyah and he was well known 
there’. It wasn't long after some of his people showed 
up at the hospital and he suddenly whatever his problem 
was it'was gone’ and he was up talking to them. 


I want to call your attention to the 5th of June 2003. 
That day did you become aware of a high visibility 
prisoner being taken into custody? 

That day, yes. 


Who was that prisoner? 

The guy named (b)6) that had been -- I think the 
town is Kalascar (ph) outside of Al Asad that Echo 
Company had snatched him. 


We've heard that he was supposed to receive at one point 
special treatment? 


That was the direct order from the Battalion Commander. 


What was that special treatment to be? 

The Battalion Commander directed that he be segregated 
from the other prisoners, he not be subjected to a strip 
search, he be given a cot that he could sit or lay in 
and we would give him water. And then he -- the 
Battalion Commander, Lieutenant Colonel) had a 
stock of radios that he would give away as gifts and he 
gave one and he said give this to him. 


And do you recall what time the sheik was brought in? 
He was brought in around noon. 


And did word come that that treatment was going to 
change? 
Yes, a couple of hours later. 


Who did that word come from? 


From Major . now Lieutenant Colonel ()é6) 
(b)(6) 
then Major 
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Was he the XO of the Battalion? 
He was. 


Who did that word come in to? 
That came from Colonel @)@) 


And who did then Major now Colonel (b)(6) . contact? 
He talked to Major (b)(6) and then got ahold of me. 
As a result of that, what did you do? 

Went down to the detention facility. 


When you arrived at the detention facility, was the 
sheik in that latrine area? 
Yes, he was. 


Just by way of réference, I'm putting on the overhead 
projector a sketch of Camp Whitehorse. 


by the defense continued: 


Do you recognize that to be a sketch of Camp Whitehorse? 
Not to scale, but it is. 


The building I'm indicating to in the lower left-hand 
corner, is that the latrine building? 
It's two compartments. Yes, it is. 


I believe I may have already asked, was he being guarded 
by detention facility guards? 

Not at first. We had requested that H&S -- some of the 
foiks up at COC, so they sent a couple of guys down so 
they could watch him. We had been told that we 
shouldn't expect him to be there very long so they were 
going to watch him special because he was off in another 
spot. 


Why did you make that request? 

We didn't want to break up the routine our guards were 
in and we didn't want to break up their shifts by moving 
people and, you know, making a four man shift and we 
needed three people to be there because we always had 
prisoners in both cells plus the NCO in charge of the 
guards that were in the cells. 


When you headed over to the detention facility that 


afternoon, who was with you? 
MajOY wy@) was. 
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What happens when you get down to the detention 
facility? 

A. We got down and we went into the breezeway. The 
intention was go down and make sure all of the prisoners 
had been moved out of one cell and concentrated in one 
cell, all of them. As we got down there, we caught the 
scent of the smell of defecation. 


Did that call your attention to one of the cells? 
Yes. On the diagram, the southern most one. 


I'm putting the diagram back up. This cell right here 
that I'm pointing to [indicating]? 
That's’ correct. 


» OO PO 


CC: For the record, I'm indicating the far left holding 
building. 


Questions by the defense continued: 
4 


Q. So the smell of defecation calls your attention to the 
holding cell. What did you do? 

A. We went in and we were confronted with two guards that 
were in there and Prisoner (b)(6) lying there. 

oO. Who were the two guards? 

A It was Lance Corporal (p)6) and Lance Corporal 
(b)(6) 

Q And you said Prisoner (6) was laying there? 

A Yes. 

Q. Could you please describe what he looked like. 

A. He was laying down on his side and he had clearly 


defecated on himself. There was brown stains on his 
robe and there were smear marks on the ground around 
him. 

t 
When you say brown stains on his robe, was it in his 
upper leg and lower stomach? 
From about his waist down. 


Where in the cell was he? 
Do you want me to point to it on this? 


Yes. 
He was somewhat in around where the "D" is in "Holding". 
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The witness has indicated the "D" in "Holding" on the 
far left cell. 


by the defense continued: 


Who was with you? 
Major (b)(6) was. 


You were standing in the doorway? 

The two of us had walked in and we just -- we both 
walked in at the same time and we both saw the same 
thing. 


Did you give any directions when you saw this -- excuse 
me. Did anyone say anything to you about what was going 
on? 

I asked what do we got here, and Lance Corporal (b)(6) 
said, well, me said that this guy won't cooperate. 

I said, okay, let's get him up, let's get him out of 
here. ; 


And what did the guards do in response to that? 

They started doing what we usually did for anybody, 
"gome" which was I believe the Arabic word for stand, 
and he wouldn't do anything. 


At this point, did the camp have its own translator? 


I had gotten Sergeant 6 - This was his first full 
day. (b)(6) 


You had gotten him assigned there? 
Yes. 


Was Sergeant (b)(6) present at this time? 


He was in the general area. He was showing up about 
that time. 


At any time was he sent for? 
He was already sort of present because he was there to 


assist with moving the sheik to the cell, so he was in 
the breezeway. 


Is it both -- who was telling the prisoner -- which of 
the guards was telling the prisoner to gome? 

I think they both were, but I specifically recall 

(b)(6) 2 Saying it. 


What did Mr @@) do in response to that? 
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He did nothing. He didn't responsibility. 


Was he conscious? 

Yes. 

How do you know that? 

I could’ see his eyes moving. 


Did he make any indications that he heard It? 
He didn't make any indications that he heard it, but he 
started making, kind of moaning sounds. 

‘i 


When he doesn't get up, do vou aive further instruction? 
I said'arab @@) , and (b)6) came in and I said to 
(b)(6) , tell this guy to get up. Then he said 
something in Arabic more than just gome . 


He being Sergeant (6)(6) 


Yes. 

What did (b)@6) do in response to Sergeant 6) ? 
He looked at him and he just didn't do anything. 

Did Sergeant 6) Say anything to you after he said 
this? 


He said something to the fact that he's just not getting 
up. 


What did you do next? 


We said, okay, well, let's stand him up. I said stand 
him up. 


What happened next? 


Lance Corporal (p¢@) basically got his arms up under 
him and stood him up. 


Lance Corporal (6) stands him up. Is Staff 
Sergeant (6) there at this point? 
At this’ point, ne was in the doorway. 


And while he is standing (b)(6) up, where is Lance 
Cornoral b)(6) 

(b)(6) waS just over to the side kind of looking at the 
little defecation that was on the ground. 


Had you left the room at all yet? 


Now, he hadn't left just yet but said, hey, he is going 
to have to get gloves. 
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Q. He hasn't left yet, he's in the room, Lance Corporal 
(b)(6) has stood him up as you directed. Did you 
give any direction as to which way he should be facing, 
Prisoner (b)(6) should be facing? 

A. Now, we just stood him up and then it was the 

expectation that, okay, now we're going to walk him out, 

you know, and je@) said something to the effect in 

Arabic that, okay, leave, get out. 

What happened next? 

He took about two steps forward and then he fell forward 

into the barbed wire. 


ne @) 


When you say he fell into the barbed wire, so he was 
facing one of the walls? 

A. Yes, he was facing the -- at the top of the picture 
here, he was facing that wall. 


O's Would it be the wall you're indicating right here? 

A. Yes. 

CC: He pointed to the picture of the left-hand top of the 
wall of the holding cell on the left-hand wall for the 
record. 


Questions by the defense continued: 


OG. He took two steps and fell forward. Did you see him 
fall? 

A. Yes. 

Q. Can you describe what he did? 

A. He kind of went down. It wasn't like a fast fall or 


anything. He just kind of went in, got himself on the 
window ledge which is right there [indicating] and then 
lowered himself into the barbed wire. 


Q. At this point, there is two strands of barbed wire? 

A. At some point I had said that they needed a second 
Strand. I think there was at that time. 

Q. Up to this point, you now see ()6) laying in the 
wire. What is your impression of him? 

A. At this point, coupled with what I had been bola, =f 


didn't see any reason why he couldn't stand up, so I 
thought he wasn't cooperating with us. 


on Besides (b)@6) passing you the information from (b)(6) 
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had you received anv other information concerning the 
behavior of (b)(6) 

We had been told by HET previous to expect that he 
wouldn't want to cooperate with us because he didn't 
like Americans. 


and that was nassed to you through Staff Sergeant 

(b)(6) 

Right, I wasn't present. He got that report back from 
HET. 


Going" back, (b)(6) is in the wire? 

Um-hum. 

Do you tell -- what, if anything, do you tell the guards 
to do? , 

Well, now both Major ()6) and I at the same time 
basically said, okay, get him out of the wire. So I 
said, get him on out of the wire. (@) moved to 
get him out of the wire and (6) went oOver,to assist 
him. 


Were they able to get him out of the wire? 
They were, but they had to actually forcibly remove his 
hand. He wouldn't let go of the barbed wire. 


At this point -- they get him out of the wire. What do 
they do with him? 


Well, he's just laying there at this point and now 


(b)(6) went to get latex gloves. 


Had anything happened to his clothing? 

Just because of a snag on the barbed wire and all that, 
it had kind of -- and then they pulled him out, it had 
run up on him. So at this point he's got defecation 
upon him. You could see that it was more than just as 
it had been before. It was on his feet and all that 
other kind of stuff. 


So it was spread over most of his body? 
Yes. 


He is lying there. Did he tear his clothes on the 
barbed wire? 
He tore his clothes, yes. 


What did you tell the guards to do next? 
To take his clothes off because now they're now soiled 
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and we don't have washing facility. So they're a 
biohazard so we had to get them off and get then thrown 
in the burn pit. 


Has (b)(6) retrieved’ the gloves yet? 

He came in about that time. He and mg to my 
recollection, both took his garment ott and then (b)(6) 
went out and he put it in the burn pit. 


Okay. So 6) leaves, takes his stuff to the burn 
pit. Who is in the room at this point? 

(b)(6) was still there I believe, ()(6) is in 
the doorway, (p)@) and I are in the doorway. 

From the time he was removed from the wire until his 
clothes being off, has Sergeant (b)(6) spoken to him 
at all? 


Yeah, he had said things to him, but still no response. 


He now has his clothes removed, he is lying there. 
b)(6) yourself and Major (b)(6) are in 
fhe celi? 


That is correct. 


What happens next? 
I said, okay, let's get him out of here. He won't stand 
up and walk out, let's get him out ourselves, and I said 
for wy) to drag him out. 


Why did he have to be removed from the cell? 
We had to put the sheik in there, plus we had to clean 
the cell itself. 


Had the defecation spread over the floor? 


It had, particularly in that area by the barbed wire 
that he is lying in. 


So you tell (b)6) to get him out. What does 
(6) et 

€ went to actually try and get him, but he had his 
leather gloves, there is only one pair of latex gloves 
and (b)(6) had those. So he was Grabbing at him. He 
couldn't get ahold of him, it was sort of slippery. 


When he couldn't get ahold of him -- were you watching 


this? 
Yes. 
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When he couldn't get ahold of him, what did he do? 
He kind of turned around in a motion that indicated to 
me what should I do, he just kind of gestured to me. 


When he' made that gesture to you, did you tell him to do 
anything? ; 

I told him to take him out by the neck. It was the only 
place that didn't have any feces on it. 


When you told him that, did you intend for Lance 


Corporal (6) to hurt him? 

No. " 

{ . 

Did you believe’ that Lance Corporal (b)(6) understood 
he was to do it in a way that did not hurt (6) 

Yes, I did. 

What would you have done if’ you had saw (@) was 
hurting 


b)(6 
I would ae stopped it. 


Where are you standing when you say this? 
At this point, he's got his back to me -- 


Who has his back to you? 


Lance Corporal (b)(6) Sir, about the distance from 
you to me. 


by the defense continued: 
15 feet? ; 
Gigsee to 20. 
by the defense continued: 


15 to 20 feet? ' 
[Nodded in the affirmative. ] 


You need to answer orally. 
That's correct, sir, yes. 
by the defense continued: 


Was Major (6) there when you gave this order? 
Yes. 
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Why did you say by the neck? 
It was the only area that didn't seem to have any kind 
of feces on it. 


Why not wait for ()6) to come back? 
It seemed like a one man job. I didn't see any reason 
why (b)(6) couldn't do it himself. 


Did Lance Corporal ‘(@@) hear you? 
Yes, he did. 


What did he do next? 
He got him and he dragged him right out of the room. 


When he first started dragging him, could you see how'he 
was holding him?, 

No, his back was’to me and he was pulling towards me. 

We all stepped. out of the doorway so that he could get 
past us and the angle at that point then I could see. 


Please describe for the members how Lance Corporal 

(b)(6) had his hands on (b)(6) 

He had his hands kind of cupped around his chin up like 
this [indicating] as he was pulling him out. 


Were his hands making contact with the neck area? 
Yeah, right up in here [indicating]. I'd say yes. 


Were his hands making contact with the top of his 
throat? 
The area right here [indicating] ? 


Yeah. 
No. 


You need to reflect that for the record, counsel. 
The witness had -- cupped his two hands interlocking -- 
Interlaced his fingers. 


Interlaced his fingers, placed them underneath the chin 
with the thumbs on the upper neck. 


by the defense continued: 


Does it appear that Lance Corporal (b)6) is being 
careful? 
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Yes. 


Did you see (6) make any signs that he was 
choking? 
Not at all. 


Did you' see (b)6) make any signs he was in pain? 
No. 


What would you have done if you had seen Prisoner (b)(6) 
make any indications he was choking or in pain? 
We would have told (b)(6) to stop. 


How long in feet did you see Lance Corporal (b)6) 

moving (p)(6) 

I would say it was about 15, 20 feet, about the distance 
you are to me to the door:and about the same amount over 
to the pen. 


So he goes out the door, he goes around the corner and 
you see him. Did he regrip at any point? 

He did. Right as he came out the door he regripped him. 
It was the same manner in which I had seen it before and 
then pulled him right to the edge where there's a little 
step down. 


When you say it was the same manner as before, you're 
Saying when he regripped he put his hands in the same 
position and then he tried to pull him? 

Yeah, that's how I saw it. 


Do you recall, Prisoner (b)(6) reaching up with his hands 
at any time towards Lance Corporal (b)(6) hands? 
No, I didn’t. 

Do you have any recollection of Prisoner (p)@) moving 
his feet? 

He didn't move his feet. I recall he didn't move his 
Leet. 


Who else was present at this point? Let me be more 
specific. You already talked about who was inside the 
cell as he's moving him. When Lance Corporal ()@) 

gets (b)6) outside in the breezeway, who do you recaii 
being present? 

T recall mvself. Staff Sergeant mye obviously 
(b)(6) came un right betore they brought him 
down the step, Major ()@) was there and Sergeant 
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(b)(6) 


And you said he took him to the edge of the breezeway? 
Yes. 


What happened when he got there? 


That's when (6) came back; the two of them picked 
him up so they could -- they could walk down the step 
down, and then there's ~- the barbed wire has a little 


hook, so that hook had been opened, and then they just 
walked him right into the pen. 


When you say the barbed wire has a little hook, you are 
referring to the what's marked in the diagram as the 
holding pen? 

Right. 


So that would be the area of the holding pen? 

Right. If you walked right out the breezeway and you 
unhooked it, you could simply walk straight into the 
holding pen from right there. 


And they placed (b)(6) in the rec yard. What happens 
next? 

Then I said, hey, get two of the prisoners and let's get 
them out there to clean him up. Major ()@) said -- 
he suggested getting the w@ brothers, the (b)(6) 


(b)(6) as we called at the time, and so they went out 
there to clean him up and we got them supplies. 


Why did he have to be cleaned? 
Because he had defecated on himself. 


What about the cell? 
It had to be cleaned up, too. We detailed Lance 


Corporal (b)6) to watch two other prisoners as they 
cleaned it up. 


At some point Doc ‘(b)(6) arrives? 
He was on the scene about that time. 


Do you recall who sent for Doc (b)(6) ? 
I don't recall. I oniy recall the call went out, 
someone go get Doc. 


Do you know why he was sent for? 


Yeah. We had to -- basically to look at the cell and 
assess, you know, what the situation was from a hygiene 


1104 


PrP OO PO 


PO 


P20 


P10 


an e- 


standpoint and also because he had fell into the wire so 
we thought he might have some cuts on him. 


And you said that (b)@) was -- had arrived by the time 
that the two prisoners had started cleaning? 

Before actually. He got there right before they went. 
He had a Molly kit of medical stuff and he had more 
latex gloves, so he gave latex gloves over to the two 
prisoners so that they could go in there and clean up. 


At some point, you speak with HM3 (b)(6) 


Yes. " 

4 7 

Before’ you speak to him after (b)(6) is put into the 

recreation yard, did you talk to anyone? 

I talked to MajOr @@) and I talked to Staff Sergeant 
(b)(6) me : 


What did you say? 

We just talked about the situation, what we're going to 
do. We had determined that he's being uncooperative, we 
had determined that, you know, we've got a mess right 
here, we've got to get this cleaned up so we had to get 
prisoners out to clean him, clean it up, and then at the 
same time we have to bring the sheik over so he can 
begin the in-processing. 


Petty Officer (b)6) arrives. Does he come and talk to 
you? 

He showed up and I talked to him and I explained what 
had happened. 


What did you say to him? 

I told him that the prisoner had refused to obey 
commands, that he defecated on himself, that we had 
taken his garment away, that I had @)@) take him 
out and that they had put him in the pen and they were 
going to clean him up there. 


Did (b)(6) Say anything to you? 

I told him that he had fallen into the wire and to check 
him for cuts, and @)@) said to me, well, sometimes a 
hallmark of having a mild heart attack is that you 
defecate yourself. I said, okay, well, you know, go 
check him, so he went in. 


Did you watch Petty Officer (b)6) checking ()@) ? 
I saw some of it. 
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Was there anyone else in the rec pen with Petty Officer 
Weekes while he was checking (b)6) 


A. I don't recall if he was in tne pen with him, but 
Sergeant (6) was right there. 

Q. How long was Petty Officer 6) with (b)6) ? 

A. Five minutes. 

oF You said you watched some of it. What else ie anina an 

while Petty Officer ()@) is back examining (b)(6) ? 

A. We had to have the one ceil cleaned out, so I was 
watching to make sure that was going well. I mean, 
obviously they began to bring over the sheik, that as 
well. But that was all kind of all right there in that 
area so you didn't have to go very far ‘to watch the 
different events,as they were going on. 

oO» Where are the other prisoners at this point? 

A. They were all in the center holding cell. 

Q. Is the stylist there? 

A. Yes, sir. 

Q. I would like you to take the stylist and please mark 
where you were when HM3 (6) comes up to you after his 
examination. . 

A. [The witness did as directed.] 

i All right. I am going to change the color. 


For the record, Major Paulus has made a red X in the 
center of the breezeway. 


Questions by the defense continued: 


Q. T wonld like you to mark with an X this time where Major 
(b)(6) was when HM3 (b)(6) came up to talk to you? 

A. 1 couldn't get a good X in there. 

MJ: That's green. 

CC: The witness has made a green arrow near the red Xx. 

Md: Was that supposed to be an exhibit? 

cc: Yes, sir. I will start over, sir. I'm S0rry. 


Questions by the defense continued: 
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Once again, if you could mark a red X where you were -- 
Hold on. 


Push that thing one way or the other to center it. 
Bring it down just a little bit. That's good. 


by the defense continued: 
Please mark an X where you were when HM3 (b)(6) came up 


to you. 
[The witness did as directed.] 
4 7 


It's pink. 
It is a pink xX. 
by the defense continued: 

Please mark another X where Major (b)(6) was, when 
HM3  (b)(6) came up to you. 

[The witness did as directed.] 

That's green. 

For the record, Major Paulus has put two Xs, one pink, 
one green. The pink one being where Major Paulus was 
and the green one being where Major (b)(6) was. 

Are you going to have him mark on it anymore? 

No, sir. I'l] have it printed out at this point. 

This is Defense Exhibit H. 

Any objection, government? 


No, sir. ' 


It will be admitted; the words "for identification" are 
deleted. 


Thank you, sir. 
by the defense continued: 


HM3 (b)(6) finished his examination of (66) He 
comes back up to speak to you; is that correct? 
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That is correct. 


And you are standing where you have indicated on the 
diagram? 
Um-hum. 


What does he say? 

He came back and he said I've checked him and his vital 
signs are normal and he's got a good heart rate and I 
guess he could be faking and -- but I am not really sure 
so just keep your eye on him, tell the guards if they 
see any signs of his clutching his chest or anything 
like that have them call me. 


Is Staff Sergeant (6)(6) standing there? 

I don't recall if he was next to me on the other side or 
if he was behind'me, but I recall that he was there 
because at that point I simply turned to him and said, 
did you get that, and he indicated that he had. I just 
said make sure that that gets passed on to the guard. 


Did he ack:.cwledge that? 
He did. 


How long did Petty Officer (b)6) talk to you? 
Just a couple of minutes. 


Did vou see anything along with the impression that 

(b)(6) was faking? 

No, it seemed to be in conformance with some of the 
thinas that we had heard about him, the tests with Doc 
(b)(6) and the fact that there was -- I couldn't see a 
reason why he couldn't stand up. I had never had an 
instance where anybody had diarrhea and couldn't stand 
up. 


Did you tell Staff Sergeant (b)(6) that (by) 

was to remain in the rec yard? 

1 said: 

Why? 

For health reasons. He needed to be segregated because 
he was -- I didn't know exactly what his situation was. 
It appeared to us at the time -- it appeared to me at 


the time specifically that it wasn't that he couldn't 
use but that he didn't want to use the latrine 

facilities as they were provided in other cell, that's 
why he had defecated himself. So when we put him out 
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there it was -- we couldn't put him back in the cell 
because then it becomes a health hazard to everybody 
else. 


When you say health, your concerns were for the other 
prisoners? 

Well, the other prisoners, that's where they -- yes. 
That's where they lived and that's where they'd sleep 
and that's where they eat, too. 


They eat and sleep on the floor? 
They Wo. 
' 


Do you' recall Petty Officer (b)(6) ever telling you to 
leave him there? 
No, he didn't. 


This is a decision you made? 
Yes. 


Did you tell (b)(6) to get (b)6) any clothes? 
I don't remember saying it specifically to him. I 
remember when I left that the word had already been 
passed. I think that he said it himself. 


When vou gave the orders to Staff Sergeant 

(b)(6) were any other guards around? 

(b)(6) might have been. I thought maybe Sergeant 
, he was the shift NCO but he was in the 

vicinity, but I can't say for sure if they heard. 


So (b)(6) has,.come up, he has given you his impressions 
of Prisoner (66) you have spoken with Staff Sergeant 
(b)(6) -. Wnat do you do next? 

Well, Major 1p)@) ‘and I just before that had been 
watching the sneik as he was in-processed. They strip 
searched him, they inventoried his goods and then by now 
the other cell was clean -- 


I want to stop you right there. 

Was the sheik in-processed in one of the in-processing 
pens? Did they use those facilities? 

No, he was in-processed where they in-processed 
everybody else. 


The sheik is in-processed. What is the condition of the 
holding cell in which MY. (py@) had been in? 
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It had just been cleaned up. 


After the sheik is in-processed -- how long does it take 
for the in-processing of the sheik? 
Inside of ten minutes: 


After the sheik is in-processed, what happens next? 

They put him in the holding cell and -- 

By the holding cell, you mean the holding cell @)@) ) 
had been in? ; 

That is correct. 


What happens next? 

He was in there by himself and now ()@) is out in the 
pen, all the other prisoners are in that pen, the doors 
are closed and ready to go. 


Why are the doors closed? 

We had prisoners that were from the Al Shatra area and I 
had no idea because this guy -- I had no idea if the 
followers of him'who knew him, that supported him or 
whatever, and I didn't want to have any incident because 
they didn't realize that he was in the camp at that 
point. . 


When you say incident, had you received any word of 
problems with the sheik? 

When -- the day before they had attempted on 4 June, 
Echo Company had been ordered actually to snatch him. 
They failed to because he wasn't at an appointed place 
or he wasn't where they thought he would be. So on the 
5th they recocked and they did it again. This time they 
did it. There was a fire is my recollection and they 
actually unfortunately took him while he was surrounded 
by 200 of his people and that precipitated a riot. And 
as they were pulling out in the vehicles after they had 
cuffed and they were getting him out, the snipers that 
were with them had seen a couple of armed Iragis that 
seemed to have hostile intent and they fired on them as 
they left. 


This incident with the riot, is that what prompted -- 
were you informed that that's what prompted Colonel 
Murphy to change his order regarding special treatment? 
Yes, it was. 


All right. So the sheik is in the holding cell that 
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Prisoner (b)(6) had been in, the other prisoners are in 
the other holding cell, Prisoner (6) is in the 
recreation yard. What is the status of MY. (6)6) in the 


rec yard at this point? 
He has been cleaned up and he is just laying there. 


What did you do next? 
Myself and Major (b)(6) left the detention facility. 


Why didn't you move Prisoner (b)@6) into the latrine area 
that had been cleaned out for the sheik? 

For the same reason that I didn't put him in the cell. 
If we're going to use that for anybody, I certainly 
don't want it to become contaminated with somebody's 
feces. Even though we went in with antibacterial 
ointment and liquid that we had, we didn't have the 
means to clean any of these cells out to a degree that I 
think would be acceptable to Americans or. something like 
that. They were dirty. I didn't want to dirty that one 
up either. 


Would that have posed any problems regarding the guard 
force. 

We would have to put another guard down there special 
and, more importantly, we would have, you know, moved 
everything out -- I had concerns that if you put 
somebody in there it might -- you would bump up copy cat 
guys. The Iraqis did have a tendency to copy cat one 
another if they perceived that one guy was getting, you 
know, treatment in one way or another. 


So explain that last point. You were fearful it would 
make it look like (6) had gained special attention 
for faking? 

That is the way I viewed it, yes. 


Where do you and Major (pg) go when you leave the 
detention facility? 

Down to’ the Seabee compound, which was across the 
airstrip probably about 500-yards away. There is a chow 
hall there. 


How long are you at the chow hall for? 
Maybe 30 minutes. 


And does anything happen as you. are walking back from 


chow? 
We hadn't taken a few steps away as we were leaving and 
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I got a call -- I had an ISR squad radio which is a 
little walkie talkie and had it on me 24/7. At this 
point, I got a call from the radio room that we needed 
to come up there, there was a problem that was being 
called in from the Battalion Headquarters. 


Did any of the guards have an'ISR? 
Staff Sergeant m6 did and I believe that 
whoever the Duty NCO was he would have one accessible. 


So vou received the information on the ISR. Was Major 
(b)(6) there with you? 
Yes, he was. So I pulled it out, you can just listen to 
it, you don't have to hold it up to your ear like a cell 
phone, so he heard everything and they ‘asked whether or 
not he was with me assuming that he was. So they were 
asking really for him. 


What are you told? 

That we needed to get up there right away, that it 
looked like there was a caravan of vehicles and upwards 
of a 100 people that were coming down from the area and 
Al Shatra and what we were told is they were coming down 
to protest the sheik at Camp Whitehorse. 


Do you know if they were armed? Was any word passed 
that they were armed? 

The presumption was that they were presumed to be armed 
and we should expect that they were, but they didn't say 
specifically that there were. It was just communicated 
that way from the Battalion. 


You head back to the radio shack to get additional 
information? 

Major (b)6) got up on the radio and talked to the coc, 
the Command Operations Center. 


What did he do as a result of that? 

He said let's put the camp on alert and let's get the 
ORF out front and let's brace in case these people 
really do come all the way down. 


The ORF is the Quick Reaction Force -- 
Yes. 


-- that you were in charge of? You're in charge of the 


Quick Reaction Force? 
Yes. 
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How many Marines were on React Force? 

It depended. It would be probably about ten, that is 
four in the vehicles and one up on the gun. That way we 
could maximize the amount of people that we had that 
could get out of the vehicles if it was necessary. 


How many total Marines did you have on the base at this 
time? 
I think it was about 95 Marines that was in the OD Det 
that might have bumped it up to a 100 or 99, and then 
there was about 175 Seabees. 

F 
What are the dimensions of Camp Whitehorse? 
It's fairly large. I would say the berm that went 
around it, it was a square. I would say the berm that 
went around it was about a quarter mile on each side 
equal distance. 


You gathered together the QRF? 
Um-hum. 


What did you tell them? 

I said, okay, here is the situation, I briefed them all 
what was going on, I gave them a fragmentary order that 
we were going to be going outside and establishing a 
blocking position. About a kilometer outside of our 
gate was the MSR, the main supply route. We were on the 
hard ball road. We were going to set up a blocking 
position out by that so they couldn't even get to the 
camp if it was their intention to go down to the camp. 


How many vehicles were you to take out? 
That particular day, three. 


And what weapons did you have with you? 

They were mounted with machineguns, M240G on both of 
them on a pivot mount, and we had a couple of squad 
automatic weapons with the guys. The task organization 
was that we were going to have some guys with automatic 
weapons if it was necessary. 


Anything like this happen before? 
No, this was the first time. 


Did you, in fact, go outside the berm? 
Yes. 


What did you do when you got out there? 
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I got out there and placed the troops. I made sure we 
had comm with Major (b)(6) who was with another group 
at the front gate; and then back at the radio room, I 
had another frequency on the radio and then we just 
waited. 


Are you aware of what's going'on back at the camp? 


I know they had been put on alert, that everybody was to 
man the berms. 


Are you receiving information while you were out there? 
Yes. 


Who is that being relayed from? 

Some of it's being relayed from Major (b)@6) some of 
it -- we were on, the freq from the Battalion and we 
could hear what traffic they had. 


And the Battalion was up in An Nasiriyah? 
Yes. 


So in order for these protesters to get to your 
location, do they have to come through An Nasiriyah? 
Yes. 


So they were monitoring their tracking from An 
Nasiriyah? 
That is correct. 


At some point were you called back into the base, the 
camp? 

I was called back in because the woid came over the 
radio that, in fact, they were turned around so, 
therefore, we didn't have to have the ORF out there. So 
we brought everybody back into the camp and we kind of 
knocked our heads together about what we have here and 
this is the first time that we really thought that maybe 
there were some issues regarding the shiek being there 
aside from what we had assumed before. 


How long were you out front? 
I would say about 45 minutes. 


What did you do when you get back inside the berm? 

Got back in the berm, inside the camp that is, we pulled 
back up to where the HES Company office was, which is 
where we stored those two vehicles, where we parked 
them. I had a quick debrief with the troops that were 
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on the QRF and told them to kind of linger around, don't 
go anywhere. Then myself, Major (6) the S-4 
officer, the guard Staff NCO and the Company Gunny, we 
kind of knocked our heads together and said, Okay, we've 
got to Maintain a state of alert that's more elevated 
from what we've had before. 


When you say "knock heads", did you have a meeting? 
Yes. 


What was decided out of that meeting? . 

We we're just going to keep everybody ina -- not ina 
State of full alert of course but in a state of general 
readiness, that would be different. The area that we 
were in was very pacified at the time. We had very 
little problems, so troops didn't have to sleep with 
their flaks on or anything like that. That particular 
night though we said, look, don't want anybody taking 
their boots off when you go to bed, none of that, have 
your weapons ready to go and have your flak and helmet 
and everything so that all you have to do is immediately 
get into uniform and take your stations if we go to an 
alert. 


Was that word passed down to the guard force? 
It was. 


From you? 
From me and the ISR on my radio. 


Who was that passed to? 
To Staff Sergeant (6) 


Were there: guard towers at Camp Whitehorse? 
There were four guard towers, one in each cardinal 
direction. 


Was it decided to keep them on alert? 

Well, they were always on alert, you know, 24/7, but 
this time, you know, we actually called the -- the next 
guard was going to go on at 2000, so they came down and 
I actually spoke to them, you know, specifically, not 
just the guard Staff Sergeant but myself. I spoke to 
them and told them the importance of them staying 
vigilant that night. 


You passed word over the ISR to Staff Sergeant 
> 
(b)(6) 
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Yes. 


Did he say anything over the ISR concerning Prisoner 


(b)(6) . ; 
No, we didn't discuss’ that. 


After these meetings have taken place, what do you do? 
At this point, we went back in, tried to get an after 
action brief. In the radio room, it really just a -- 
it's a logistics operation center, so the S-4 officer 
was in there and a number of different officers. We 
just talked through what had just happened and we went 
through a couple of contingencies as to what we might 
expect that night and what to do if we actually saw 
them. 


At some point, do you get called back -- let me try that | 
again. 


At some point, do you get called back down to the 
detention facility? 


Yes. 

Why? 

Staff Sergeant (b)(6) called me because they were 
going -- the Army had showed up and they were going to 


transfer a prisoner to them. 


Why would he call you for that? 
Because I instructed him I wanted a call when it would 
happen. 


Whenever a prisoner was transferred? 
Yes. 


Do you know around what time this was? 
Around 2200. 


Do you recall -- did you head down to the detention 
facility? 
Yes, I walked right down. 


Who was on duty at that time? 
(b)(6) and his team. 


When you get down there, did you see Prisoner (b)(6) 
I did. 
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Did you learn anythina.from the guards about him? 

I asked Corporal @)@) how he was doing and he said he 
defecated again. I said, did you clean him up, and he 
said he did. I said, okay, just keep your eye on him. 


Were you concerned that he was still naked? 

At that'time, not really. It was pretty routine for 
people to sleep in their skivvies and I know that for 
myself that was the case. A lot of guys did. A lot of 
guys slept up on the roof just because it was so hot, so 
there wasn't an issue of the elements, no. 


Was there any reason why he wasn't given clothing? 
Because we had very limited resources. If I would give 
him something and he defecates in that, then I've got 
even less resources and had to worry about when the sun 
came back up the next day because we were going to have 
to deal with him from there’ on out. 


Were you concerned he was still in the rec yard? 
No. 


Why not? Why weren't you concerned he was still in the 
rec yard? 

The spot that he was right there was very little 
gifferent from whether he had been inside or not. It 
was either on the ground out there or inside on the 
concrete. But more importantly, he could be seen by the 
guards. They could look this way and see those 
prisoners, that way and see those prisoners, this way 
and see him. So it was a good spot for him. 


Let the record reflect the first way that Major Paulus 
looked to was to his left, then goes over to his right 
and then he looked straight ahead. 


by the defense continued: 

Did you: actuallv ao over and check on him? 

Yes. Sergeant ()6) was down there because he had to 
do the translating to tell the prisoner you are being 
transferred. So he and I walked over to the pen right 
there at the wire and looked in. 


What was your impression of him? 

It was very little different from what I had seen 
before. He was just laying there, he wasn't doing 
anything. But this time, again, he was moaning similar 
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to the way he had around 1630. 36 I said to (b)(6) to 
ask him what was up, just ask him to stand up. (b)6) 
said something in Arabic and, again, he didn't respond. 


(b)(6) looked at me and said he is still not talking 
to us. 


Did you ask the guards anything about the moaning? 

When I first showed up, he started the moaning. So I 
said CO ye) did he just start doing that now or has 
he been doing tnat the whole time? He said he just 
started doing that when you showed up. 


When you say he started moaning -- when you first get 
near the -- as you're approaching the recreation yard, 
do you hear him moaning? 
Yes. 


And what do you ask Corporal (b)(6) _ 
I asked him has he been doing that since 1 showed up or 
has he been doing that the whole shift. 


Why did you ask that? 

Well, the prisoners knew who I was. At least they had 
their -- we didn't wear our rank insignia and stuff like 
that, but they knew who we were ‘and they knew who I was 
in particular. It was kind of a joke sometimes with 
some the guards that they would start limping and they'd 
start getting all frowny faced and acting like they were 
hurt or something when I would show up because, you 
know, I guess they figured that the only person that is 
going to deal with them is the boss and I was the boss. 


Did you leave any instructions regarding him? 
I simply said keep your eye on him. 


Who did vou say that to? 
Corporal (b)(6) 


You said that the concern for not putting clothes on him 
was you wanted to make sure you had clothes for him the 
next day when the sun came out? 

That is correct. 


And was the sun still out when you first placed him in 
the recreation yard? 
It was. 


Why wasn't that a concern? 
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At that point we had to go get some clothes for him, but 
also this is a pretty mild day. I mean, by Iraqi 
Standards it was pretty mild, so I didn't see any 
problem with him being out at that time. That's the 
time when most people wanted to be out. 


And you’ knew when you left you had told (b)6) to 
get clothes earlier in the day? 

I hadn't told him to, but the word was out that they had 
to be gotten out. I think (b)(6) had said that. 


Did you ever learn that they had actually found clothes 
for him? _ 

I didn't check. I just presumed that if they didn't 
come back and tell me they couldn't that they had. 


t 
After this time period, you are down at the detention 
facility. What did you do next? ’ 
Once the prisoner was off and we made sure all logbook 
entries were correct, then I returned back up.to the 
radio shed. 


What time was it? 
After. 2200. 


And how long did you remain in the radio shed? 
I was up there until about midnight. 


Why were you in the radio shed? 

Well, you could sit there because you could listen to 
all the chatter that was going on between the companies 
and the Battalion from the radio which was on and 
obviously that is also where myself and a couple of 
other folks would be so that we could ISR listen to the 
guard radio. That's another guard radio as well -- 
excuse me, not the guard radio meaning the guard forces 
at the detention facility but the camp guard, the guys 
that were up in the towers. 


And you had a separate radio for communication with the 
guard force? 

Yes. The ISR can only hold one channel at a time, so I 
was on that at all times. Inside the LSC was another 
one right next to the radio that if anything came in 
from the camp guards you could hear that as well. 


You said you were there until about midnight. What did 
you do at midnight? 
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I went to bed. 


Did you check in with the guard force before you went to 
bed? 

No, I wasn't in the habit of checking in with them 
before I went to sleep. 


Why not? 

Because I had my ISR on 24/7 and if they ever needed 
they simply called me and they would from periodic times 
at any time during the day or night. 


When was the next time you went to the detention 
facility? 

It was after Staff Sergeant (p)@) called me 
around 1 in the morning. 


When he called you, what did you say to you? 
He said that we think that the guy that was out in the 
rec yard, we think that he is dead. 


Did anything about that strike you as odd? 

I was about asleep for about an hour and I was kind of 
groggy and at first I said, okay, I will be right down. 
Then I kind of shook the cobwebs out and I thought he 
thinks he dead. And I got back on the ISR and I said do 
you think he is or is he, and at that point he said 

DOC (6) has just pronounced him dead. 


What did you say? 
I said I will be right down there. 


What time did you get over to the detention facility? 
All I had to do was just basically clip my thigh holster 
and then I threw my blouse on and I walked right down. 


What happened when you got down there? 

Went to the -- went over to the pen. At this point, the 
barbed wire was pulled back so I could walk right up to 
him. Looked at him, there was a little bit of film on 
his eyes, dust, and Doc qe) started telling me that 
they found him this way, they called me down, I checked 
him, he is definitely dead. 


What did you do next? 

I said do we have any body bags. He said, yeah, we do. 
So he went to go get one and that is when Staff Sergeant 
(b)6) basically told me the story as far as he 
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knew it as it was briefed to him when he was called. 


Regarding? 
Regarding (py) being dead. Corporal ()@) had called 
him over and he looked at him. 


You had'a body haa. What did you do next? 

We called the (6 brothers to come in, pick him up 
and put him up on the step and we were going to clean 
him off and put him in the bag. 


Did they do that? 
They came in there and couldn't lift him up. 


Did you have to call for additional prisoners? 

I did. ,I called for a third one to come out. I got the 
impression they didn't like the idea of touching a dead 
body. ; 


Did they eventually get him up on that -- 
They picked him up and they put him up on the ledge. 


What did you do next? 
They cleaned him off and put him in the bag. 


Then what happened? 

Sergeant (p)6) was down there at that time because he 
was the one to tell the prisoners what to do. I asked 
him, did anyone say a prayer over him. And he said 
something to them, they looked at each other, they shook 
their head no. I said, okay, so we zipped it up and 
they picked him up and they put him up in the area 
between the two in-processing pens. 


And the next day -- 

Sir, may I have the statements, Prosecution Exhibits -- 
Which ones? | 

The two statements of Major Paulus, sir. 


9 and 10. 


9 and 10. 


The bailiff delivered the exhibits to the witness. 
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Questions by the defense continued: 


Q. The next day, the 6th of June 2003, did you write out a 
statement? 

A. Ll did. 

Q. Is that prosecution exhibit your statement? 

A. This is it. 

MJ: Hold on a minute. 


Members, we're going to break at 1030. Are we all good 
to go? 


Affirmative response by the members. 
Please continue.’ 


Questions by the defense continued: 


0; You wrote that statement the following day? 

A. roadid: 

Q. That's because that's what you've been trained to do 
when something happens? 

A. AS a company commander, that's what I always did. If 
there's a incident, I have everyone write a statement on 
it. In this particular case, I did it for myself. 

Q. And then on June 12th you are down in Kuwait? 

A. Yes. 

Q. And you went in to see NCIS? 

A. LT .did. 

OQ. They hadn't called for you? 

Pa No, they had called for six of the other Marines. Major 
(b)(6) -- Major at the time qv said we need someone 
that nas been to Camp Commanauc cto go down there and 
chauffer these guys around, so naturally I was the guy. 
At about that time, the next day we were transferring 
all remaining prisoners out of the detention facility. 

Q. So on the 12th, you go down and find the NCIS agents? 

A. Yes. 

on And you sit down and talk to them? 

A. Yes, sir. 
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Q. They hadn't called for you, right? 

A. No, they didn't know who I was and they didn't know why 
I was down there. I explained why I was down there and 
that I was their OIC. At that point they said, oh, 
good, let's talk to you. So we went up to their room 
and I talked to them. : 


Q. How long did you talk to them? 

A. I'd say anywhere from an hour to two hours. 

Q. And at the end of that, you made arrangements to come 
back the following day? , 

A. They said at this point, okay, well, we need to talk to 
everybody, are you willing to come back down and make a 
statement. I said, sure, I'll come back down. And so 
we all came back down again the next day. This was in 
Kuwait City which was a distance of maybe a 40 minute 
drive from Camp Commando where we had been ordered to 
go. 

‘4 ‘ 
During that interview, that was with Special Agent 
(b)(6) ; : 

A. That was with him. 

Q. And while you were -- with? 

MJ: I need you to clear up which interview we're talking 
about because he said he was interviewed one day and the 
next day. 

cc: I'm doing that right now, sir. 


Questions by the defense continued: 


I'm handing you Defense Exhibit F, which is a Result of 
Interview for the 12 June meeting with NCIS. You have 
read that before? 
I have. 


And that accurately reflects what happens during that 
meeting what was said? 
It does. 


And the following dav on June 13th, you go back to meet 
with Special Agent ()6) 
Correct. 
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He had been one of the agents present on June 12th? 
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The two agents that were conducting it were kind of not 
across from me, but there was about three of them behind 
me and he was one of them. 


On the 12th he was one of the three? 
Yes. He listened to all of this. 


And then on the 13th, it's just you and him? 
That's correct.. 


You have been given Prosecution Exhibit 10. Do you 
recognize the first page of that as a rights advisement? 
Is that this one, the 13th? 


Yes. 
Yes, I do. 


And those are your initials? 
They are. 


And that is your signature? 
That is. 


And you went through all of those things with him? 
I did. , 


If you could turn that page, you initialed at the end of 
each and every paragraph in that statement? 
Correct. 


And that indicated you read it? 
It does. 


After you signed it, on the last page that is your 
signature? 
Yes. 


Again, you indicated you read the whole thing when you 
signed it? 
That is correct. 


Special Agent (b)(6) left the room after you signed 
it? 

I'm sorry, could you say the question again? 

Did Special Agent (b)(6) leave the room after you 


signed the statement? 
Not to my recollection. 
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When did the handwritten portions get put down? 

After we were sitting down in the lobby, it was in the 
Crown Plaza Hotel or whatever it was, it had a very nice 
lobby, so we were sitting down there. They were calling 
us one at a time. When he came back down, he requested 
that I put these other things on here that were included 
in the statement itself but we had talked about. 


And those things you had talked about? 
Yes. 


I'm placing page 3 of 4 of Prosecution Exhibit 10 on the 
overhead projector. 


by the defense continued: 
t 
You read this statement before you signed it and you 
read it since? 
That's correct. 


And you are familiar on page 3 that the statement says 


you -- that (6) placed his hands around qg@) 
throat to get a handle on him? 
Yes. 


And you read that when you signed it? 
Yes. 


Why did you use the word throat in this statement? 

I didn't particularly use the word throat, but the 
statement was written out for me so it was my job to do 
editing on it, spelling errors and things, and I caught 
some of those. When it got to this point, I looked at 
it and said, okay, and kept on going. 


What about the discussion concerning the head lock? 

At this specific time, this is -- this is reworded 
because it initiadly said that (6) had him ina 
head lock and that's the only time that (6) and I 
ever had kind of contentiousness in the interview. I 
said to him, he wasn't in a head lock and he started 
getting a little agitated say, we've got (b)6) in the 
other room saying he had him in a head lock, to which I 
was -- and I thought to myself, well, how did he know 
that. I'm the first guy up here. I said that's good for 
(b)(6) but that ain't what happened. He said, okay, 
tell me what happened, so I described it. 
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Did you describe it the same way on the 13th as you had 
on the 12th? 
Yes. 


And that was what you' showed us before with the hands 
cupped up on the neck? 
Um-hum. 


At some point in trving to describe to Special Agent 
(b)(6) how (b)(6) had his hands, did you describe 
in a way that, you know, the way you would cup a log if 
you were pulling a log? 

He was saying that he didn't understand, he didn't 
understand what I was saying, and I came up with that 
as, you know, if I was going to pull a‘log or something 
like that it would be like that. 


And that's with the formation of the hands? 
Um-hum. 


And those hands in that formation were up like that 
[indicating] ? 
Right. 


And that is what you told Special Agent (b)@) 
Right. . 


Is that what you told the agents on the June 12th? 

I don't think we got into it specifically on that, but 
if I had discussed it that's what I would have said. 
Bailiff, if you could retrieve those statements. 


ff did as directed. 


The bailiff has retrieved the three exhibits and is 
returning them to the military judge. 


by the defense continued: 


Prior to deploying in support of Operation Iraqi 
Freedom, had you had experience with corpsman? 
Yes. 


When? 

All throughout my entire Marine Corps time. But 
whenever you are an officer and whenever you are ina 
command billet or a leadership billet, you are almost 
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always going to have corpsmen that are attached to that 
unit that you have contact with. 


Based on your experience, what is your opinion of 
corpsmen generally? 
Outstanding. 


Were you ever in any situation where a corpsman had to 
treat one of your Marines? 
Sure. 


Had tio treat them with something serious? 
Serious, unserious, the whole spectrum. 


How did you find the corpsman's reactions to be in those 
situations? 

Corpsmen have a tendency sometimes it seems to be -- 
their life can be pretty boring in the field, so when 
something does happen they have a tendency to, you know, 
it's a job opportunity, they're excitable, and they get 
in there and they do their job. 


Have you ever known a corpsman to potentially overreact? 
I have seen them -- it only requires one corpsman to do 
it and the other ones are all around it and they all 
want to be involved. I have seen them to what I would 
consider to be somewhat overreact to situations, yes. 


Have you ever known a corpsman to under react to a 
situation? 
I can't recall a corpsman reacting under to a situation. 


Did any of your previous experiences with corpsmen prior 
to June Sth cause you to question any advice you got on 
that date? 

No. 


On the 5th of June 2003, was it your intention to injure 


(b)(6) 


No, it wasn't. 

Was it your intention to have any of your guards injure 
(b)(6) 

No. 

Was it your intention on the 5th of June 2003 to be 


cruel to Prisoner (b)(6) 
No. 
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Q Was it your intention that any of your guards to be 
cruel to Prisoner @)@) 

A No. 

Q. Was it your intention'on the 5th of June 2003 to 
maltreat Prisoner) 

A No. 

Q Was it your intention that any of your guards maltreat 
Mr. (b)(6) 

A No, it wasn't. : 

ce: That's all I have at this time, sir. 

Md: We will go ahead and break until 1230. °: 


The court-martial recessed’ at 1010, 8 November 2004. 

The court-martial was called to order at 1241, 8 November 2004. 

MJ : The court will come to order. The record will reflect 
all those present when the court recessed are again 


present. The members are present. 


Bailiff, if you will assist the prosecutor in passing 
those out. , 


The bailiff did as directed. 

MJ: Members, I told you that I would give you a cleaned up 
version of the charge sheet. The bailiff is handing 
that out to you now. This will be what you'll need to 
take with you back into your deliberations. 


For the benefit of the record, that is Appellate Exhibit 
CLXXVI (176) they've been handed. 


Major Paulus, if you would retake the witness stand, 
please. 


The witness did as directed. 
MJ: Government. 


TC: Yes, sir. 
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Good afternoon, Major Paulus. 
Afternoon. 


When did you go to OCS? 
I went to OCS in January of '93. OCC. 


At OCS, you received all of the periods of instruction 
there’; is that correct? 

I did. 
So you received line training? 
Line training? 


Right. 
To my recollection, no. That wasn't until Basic School. 


So at Basic School you received line training? 
Yes. 


For my benefit, what is line training? 
by the. prosecution continued: 


What is line training, Major Paulus? 

Line training is kind of the predecessor to our martial 
arts training that we do now, but it was predicated on 
some different principles, sir. It was -- but that's 
really what it was is hand to hand combat type of stuff. 


What is the current belt that you have in martial arts? 
Tan belt. 


So as part of the tan belt training, you have been 
placed in choke holds and neck holds; is that correct? 
Yes, that is correct. 


If those are done improperly, they can hurt, right? 
They could, yes. 


And when you had someone do it to you that was doing it 


improperly, it caused you pain in your neck? 
I don't recall anybody doing it to me improperly. 
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Do you ever have a situation where someone was doing 
that to you that you had to tap out? 
I may have, I supposed so, but I don't recall it. 


Now, when you were at'OCS, one of the rooms at OCS has a 
big sign up on the wall that says in Latin "deuces 
exemplo", and it means set the example, right? 

Yes. 

And it was your understanding from going through OCS 
that one of the fundamental principles of being a leader 
is setting the example, right?’ 

That is correct. 


Because if you set the right example, then you can 
expect good results from your troops, right? 
Correct. 


But if you set the wrong example, then the results can 
be catastrophic, right? 
That is correct. 


Now, by the time that you deployed in support of 
Operation Iragi Freedom, you had heard about the Geneva 
Convention and the treatment of enemy prisoners of war, 
right? . 

Yes. 


You knew that you were required to treat enemy prisoners 
of war under your care and custody humanely? 
Correct. 


You knew that you were required to protect enemy 
prisoners of war in your custody or to protect them from 
acts of violence, right? 

Correct. 


You knew that you were required to give them medical 
care adequate to their needs? 
Correct. 


You knew that underneath Geneva was a basic principle of 
reciprocity, meaning that you were supposed to treat the 
EPWs like you would want to be treated if you were an 
EPW given the limitations of the war? 

Not actually because I can't account for what they're 
going to do with enemy prisoners, so actually that's 
something I understand the underlying reciprocity. 
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Okay. Well, that's what you taught the Marines that you 
gave the law of war of class to from 2/25, right? 

I taught them something like that. You said the golden 

rule to them all and accordingly they all said, yes, the 
golden 'rule. As I Said before, that's not the term that 
I've ever used. But the idea is you treat them as best 

you can, yes, absolutely. 


When you became -- when you arrived at Camp Whitehorse, 
you were the Deputy Camp Commandant? 
No, I am the Company xo. 

a 


So you are the Company XO. As Company XO, you are 
Stationed at Camp Whitehorse, right? 
Correct. 


U 
And when you were at Camp: Whitehorse prior to becoming 
the OIC of the detention facility you are. familiar with 
all that Whitehorse had to offer as far as services 
there, as far as medical services, the chow facility? 
Yes. 


So you had been to the BAS there? 
Correct. 


You knew -- obviously knew Commander (b)6) , Yight? 
Yes. 


And _ (b)(6) 
Um- hum. 


And you knew those two to be medical doctors? 
That is correct. 


Did you know at that time that Commander (b)(6) was an 
emergency room physician? 

I think I had found that out. He had been with the 
Battalion down in Camp Lejeune in 2002, so I think that 
I did know. ; 


And you actually visited the BAS there, right? 
The BAS at Camp Whitehorse? 


Right. 
Of course. 


You saw that they had stretchers there? 
Correct. 


1131 


PIO 


Le 


OO PO » 


P 


oO PP OO Pp 


PrP O PO YP 0O 


oe (7 


You saw that they had the ability to give IVs there? 
I never saw anybody getting an IV, but I knew they had 
the ability, yes. 


When you were at Whitehorse, did you yourself ever 
become inflicted by the diarrhea? 
No. 


Did you know any of your Marines that: did? 
Yes, a bunch of them. 


Do you know any of those Marines have to require an IV 
as treatment? 

Yes. I can't think of anybody specifically but I'm 
sure, yes. 


Now, obviously you knew prior to becoming the OIC of the 
detention facility, you obviously knew HM3 (b)(6) 
right? 

Yes. 


And you knew HM2 (b)6) right? 
Yes, I knew both. 


And you knew that their training as far as what they 
could provide medically was far less than what Commander 
(b)(6) and (6) could provide, right? 

That 1S correct. 


Now, by the time you became OIC of the detention 
facility you knew that a heart attack was potentially 
fatal condition, right? 

That is correct, yes. 


And you knew that a stroke was a potentially fatal 
condition, right? 
That is correct. 


And you knew that diarrhea if left untreated in extreme 
heat could turn into a potentially fatal condition, 
right? 

Could turn into, yes. 


I want to focus you in on 3rd of June 2003. Okay? You 
had been OIC of the detention facility for roughly five 
days? 

Five or six, yes. 
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Now, you recall @¢) came into the facility on that 
day? 
Yes, I was down there. 


And as ‘vou described already in your statements, when 
(b)(6) comes into the facility, he appears to be an 
older gentleman to you, right? 

He doesn't appear to be like an old man, but he's older 
than most of the prisoners we have, yes, because most of 
them are young in their 20s. 


How old did he appear to you? 
I have no idea. Older than them. 


Did he appear to be in his 30s? 
He appeared to be older than that. 


40s? 
40s, 50s. 


When he comes in, he is marked -- did you observe him 
being logged into the logbook? 
No. , 


(b)(6) comes in and you believe he's whinny, right? 
His --. at what point? 


When he first comes into the facility? When he's going 
through the strip search, you think that -- 

When he was going through the strip search, that's 
exactly what I thought. 


He kept on asking why, why, why or no, no, no and Saying 
things like that? 
Not "no, no, no" but "why, why, why." 


Did he say that in English? 
He was. ' 


While he's saying "why, why, why" while -- Pittman and 
(b)(6) are doing the strip search on him, right? 

nat 1S correct. 

So are they actually having to maneuver him in any way 
to perform the strip search? 

To maneuver him? 


To move him around? 
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Yes, of course. Nobody spoke Arabic and he didn't speak 
English, so they had to pantamine things, a lot times 
you actually had to put your hands on prisoner to place 
him where you want him. 


How did that strip search go? What did they do in order 
to perform a strip search? 

They brought him up by arm, put him up on the wall, he's 
up on the wall,.and they begin to basically have him do 
what it is that he wants. When he doesn't do it, in 
general what they did was they kind of yelled at hima 
bit louder, slapped the wall, that kind of thing, get 
his attention, and then someone would kind of mimic what 
it was that they wanted him to do. If he didn't do Le, 
they kind of yelled a little bit more and then they'd 
stop, they'd mimic it again and this time he would 

again -- you know, all the prisoners that we saw, that 
is what they did. They basically got it after a minute 
or two. 


Did he take his own clothes off or did he have to be 
helped? 
He took his own off. They all did. 


Now, during this whole strip search, you never saw 


anybody punching ' (p)6) or anything like that, right? 
No. 

SO (b)(6) is being strip searched and as resistance 
to that he is just saying -- he's saying in English to 


you, "why, why, why," right? 

It was 17 months ago, but, yeah, basically that's what 
he was doing. He was saying "why, why" and they would 
tell him to do something and he wouldn't do it, and then 
once or twice he actually looked to start to walk away 
and they had to kind of grab him and put him back on the 
wall. 


Okay. Are those the only words of English you heard him 
speak was the word "why"? 
No, I heard him say no as well, but not at that time. 


At that time (b)6) came into the facility, you knew 
that he was linked to the ambush of the 507th 
Maintenance Battalion? 

That's what Staff Sergeant 6 , the Staff Sergeant 
that was the capturing unit, that's what he relayed to 
us at that time. 
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Now, during your time as OIC, he was the very first 
prisoner to be captured in relation to that incident, 
right? 

To my knowledge while I was the OIC, but there were 
prisoners that were there when I took over that had been 
there for weeks, and I don't know whether those guys had 
been involved. 


Okay. Let's fast forward to the 5th of June 2003. You 
are coming down to the camp at roughly around 1700. Is 
that when you came down to deal with the sheik? 

It wa's in that area, yes. 

‘ 


At that time, you knew the sheik was off in that other 
building away from the holding buildings? 
Yes, that is correct. 


And you believed he was being guarded by who at that. 
time? 

Well, I didn't believe it, I knew he was being guarded 
by Marines from my facility. 


That was Pittman and ()(6) 
That is what Staff Sergeant 6) told me. 


You knew at that time there was a cot in that building, 
right? 
That is correct, we placed that colt in there. 


You said that you smelled the scent of defecation coming 
from the holding buildings and that is what alerted you 
to go in there? 

Now, we were walking over there any way. What alerted 
us that something had happened is that what we smelled 
stronger than what we would usually smell. 


You walked into the holding building, you noticed that 
(b)(6) had defecated on himself, right? 
That 1s’ correct. 


He was laying down at this time? 
Yes. 


Was he laying on his back? 

I don't remember if he was laying on his back or on his 
side, but he was laying down. Not face down, I know 
that. 
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Were his arms moving? 

His arms moved, but I can't recall my first snapshot 
look at him if they were or not. 
How about his legs? 

At various times his legs moved up and down during the 
episode of the afternoon, but ‘at various times I can't 
tell you specifically what he did. 
Was his head resting on the ground? 

Yes. 

Where was his position in the cell at this time? 

My recollection is he was somewhat in the middle of the 
cell. 


So between the concertina wire that blocked the front 
and the middle concertina wire? 


Um- hum. 
Now, at that time when vou walked in, -- well, when you 
are dealing with @)@6) during this episode when he 


is in the cell, at some point you notice that he has 
diarrhea on him, right? 

I noticed he had defecated himself when I walked in 
immediately. 


Well, did you notice that it was diarrhea? 

There is two types of diarrhea. You have your water 
diarrhea and you have a soft stool diarrhea. That is 
what he had. 


That is what you saw? 
Yes. 


You saw (b)(6) reach up and pick him up off the 
ground on to his feet? 
Grab him under the arms and stood him up. 


SO (b)(6) had the ability to lift him up on to his 
feet, had that amount of strength, right? 

Correct. 

Okay. Then (6) , aS you said, falls into the 


concertina wire, right? 
That is correct. 


And you said that he grabbed on to the concertina wire? 


1136 


HE @) 


P20 


» Oo FO 


PO PO > 0 PO » 


eo 


He did. 


How did they free his hand from the concertina wire? 
His hands on the concertina wire was literally taken 
off. 


Was he bleeding when they took it off? 
I thought he was. I assumed that he would be, but 
apparently he didn't have any wounds at all from it. 


Okay. I am going to show you an exhibit that is already 
in evidence, that is Prosecution Exhibit 20; 
t . 


Focussing in on’ the concertina wire that is in that 
photograph that is the closest to the person who is 
taking ithe photograph, I have zoomed in on the wire 
itself, is that the type of wire that was in the there 
at that time? 

That is the wire that was in there. 


Is that wire sharp? 
Yes, it is. 


All right. So he is in the wire, (b)(6) begins to 
move him out of the wire, right? 


(b)(6) 


And Lance Corporal @)@) 
YES. 


How are they moving him out of the wire? 

My recollection is they kind of grabbed him by the arms 
and pulled him through it, some of his garment caught on 
the wire and once they pulled him kind of out, detached 
some of the barbs that had caught on his robe, they just 
kind of swirled around and placed him down again. But 
he had ahold of it with his hands, so they had to make 
sure that was let. go. His head at this point was 
somewhat facing the other way. 


When he's got ahold of this wire, is he screaming in 
pain? 
No, he is making no sound. 


They pull him out of the wire. Once they get him out of 


the wire, is he laying? Is he standing? Is he sitting? 
He is laying down at this time on his back. 
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What is he doing with his legs? 
He's not doing anything with his legs. He's just laying 
there. 


So his legs are straight out on the ground laying there? 
I don't recall if one of them was bent, both were bent 
or both of them were laying flat. I just remember that 
he was laying down. 

How about his arms? 

His arms were to his side to my recollection. 


And his head? 
On the deck. 


Was he looking -- was his face straight up in the air? 
I don't recollect where his face was specifically 
looking. 


Okay. So he is laying on the ground. At that time, you 
instruct (6) to get the clothes off 
him? 

That is correct because now that they've pulled him out, 
you know, the stuff had smeared a little bit on himself. 
We were probably going to have to get rid of them any 
way but now we had to get rid of them. 


At this time, the persons that you are aware or believe 
present are obviously (b)(6) correct? 
Correct. 


Major (b)(6) 
Correct. 


You? 
Yes. 


You've got (b)(6) 
Correct. 


And Sergeant (b)@6) 
Sergeant (b)(6) . Was in the area, yeah. 


So seven people? 
Yes. 


Okay. At this time when the clothes come off, you 
notice he's got defecation all the way up on his chest? 
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I don't recall specifically. 1 just remember it was on 
him and it was up, you know, up in this area 
[indicating], up on his lower back, all the way up his 
back. He had gotten all over him, but it wasn't on his 
arms. 


It wasn't on his arms. So at that time (by) goes 
away to get rid of the clothes, right? 
Correct. 


That was because you ordered him to do that? 
Correct. 
' 


At that time, you see (b)(6) trying to figure out 
where he is going to -- well, let me back up. 

' 
At that time, you tell (b)(6) to get him out of the 
cell? . 


I told him to get him back up. 


You told you told him to get him back up? 
Correct. 


At that time, he's sitting and he's trying to grab on to 
him again? 

He's trying to grab on to him, but now (b)(6) has 
gone kind of limp, so he can't really kind of get him 
up. 


Okay. Where are you seeing him trying to grab? 
Upper body. 


Up under the arms? 
Um-hum. 


Is (b)(6) trying to get him to sit up at all? 

He wouldn't do anything. I don't recall if he was 
trying to get him to sit up or not, but the man just 
laid there completely limp at this point. 


Did it look like he was fighting (b)(6) 
No, he wasn't. 


Did it look like he was stiffening up his body? 
No, it didn't appear he was stiffening up his body. 


So you see (6)(6) trying to get him up. At that 
time, a6) looks at you as if what do you want me 
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to do or something like that? 

He was having difficulty getting him up. He had 
defecation by his arm pits and he might have even had 
sweat under his armpits, so he looked at me and I took 
the look to indicate that, you know, what do I do. 


You looked at (b)(6) and you gave him the order to 
drag “(b)(6) out by the neck, right? 

Correct. ' 

And once you said those words, you saw (b)(6) reach 


down and grab him by the neck, right? 
What do you mean by grab him by the neck? 


Grab him with his hands on his neck? 

He didn't have his hands on his neck. He had them 
cupped up here [indicating]. At least that's what I saw 
as he was pulling him past me. 


Did you see (6) ~ lift me off the ground at 
all? 


He had him up a little bit, yes. 


I just want to make sure I understand. So you are 
saying that he took his two hands. Did he cross his 
fingers? 

That is what it appeared to be. 


So he is crossing his fingers and reaching under 
chin? 

b)(6) 

‘fhat's what it appeared, yes. 


And then he's lifting him up by the chin up off the 
ground? 
That is correct. 


And then he is pulling him back like that? 
That is correct. 


(b)(6) was a heavy man, wasn't he? 
He appeared to be, yeah. 


Well, did you see (6)(6) » ~- did you see (b)(6) 
make any contact with (6) neck? 
With what part of his neck? 


With his hands? 
Explain what it is you are asking. 
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Did you see ()6) make any contact with (bj) 
neck with his hands? 
This area up here [indicating] with his hands -- were 


where his hands were. 

I 
You need to reflect that for the record. 
All right, sir. 


The witness pointed to the back portion of his neck just 
behind the ears. 


No. Right up in here [indicating]. As you got it right 
here, his hands are right here [indicating], not the 
back of his neck. All right? 


' 
by the prosecution continued: 


Can you speak that to us so we can note what you just 
did? 

That is what I just did. I can't do it myself, but 
basically he got him like this. So his hands are right, 
so I'd say, yeah, they're on the upper part of his neck. 


So you had your hands on your chin, thumbs up -- 
Like this [indicating] . 


Right in front of your ears? 
That's my recollection. 


At that time -- well, at the time that you gave your 
sworn statement to NCIS, what was your definition of 
throat? 

My definition of throat? 


Right. 
I didn't have a definition of throat per se. 


What does throat mean to you? 

Well, now I know what it means. It means right here 
[indicating] and that's what I presumed that the writer 
who put throat there that's what he meant. 


So throat didn't mean neck to you, back -- 

No. At that particular time, I didn’t see any sinister 
connotation, I knew what I had told him. So if he's got 
throat there and I know that it's not there, six of one 
way, half dozen of another. If you don't expect that 


1141 


PO PF 0 


0 


P10 


PrP O PO PDO ne) 


, oe 


you've done something wrong in this particular case, 
then you don't expect that someone is going to take your 
words and believe them in a different direction than 
what you know them to be. 


Well, when you read the words "dragged by the throat," 
what connotation does it have'to you? 

What connotation does it have to me now? 

Okay. Sure. 

It means grabbing somebody by this area right here 
[andicating] and pulling them back. 


Okay. So you see (b)(6) grab him in that fashion by 
the chin and then he starts just pulling him straight ' 
back? ; 

He pulled him back and he backed out of the door and I 


could see (6) from the angle I was at at that 
point. 


Okay. Well, we just named that there were six other 
people there. Why didn't you have someone help 

eee nobody else had any gloves, the man is covered 
in defecation and we had just had a class in which we 
had said, hey, look, we're trying to minimize our 
contact with, you know, anything that can give us 
hepatitis or any other issues that can be going around. 
Accordingly -- 


Well, you cleaned the cell, right? 
Me, did I clean the ceil? 


The cell was cleaned? 
The cell was cleaned afterwards. 


MY .(b)(6) body was cleaned? 
Correct. 
Why couldn't you just have cleaned (b)(6) where he 


was before you ordered him dragged by the neck? 

He had quite a bit on him and it was all over him. 
Essentially I would have been tasked with cleaning the 
man full of feces. Instead I just cleaned out the 
little bit that was left over after he was drawn out. 


How old were you at the time that you gave that order? 
Thirty-four. 
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As a thirty-four-year-old man, from your own personal 
experiences in life, did you think that dragging someone 
by the head or by the chin or by the neck could cause 
them injury? 

Did I think it could cause him injury? 


Yes. ; 

In the manner you do it, in some cases, yes. In this 
case, no. When I saw (b)(6) taking him back, he 
seemed to have no problem and (b)(6) showed 


absolutely no distress. 


Well , )6) was showing no distress when he was 
grabbing on to that razor wire, too, wasn't he? 
That's true. 


' 
All right. So @e@ is dragging him. What is 
(b)(6) doing with his arms? 
He just kind of had them down to his side. 
And his legs? 
His legs were just trailing along. 


So his legs are flat on the ground? 
I would say. 


So he is dead weight on the qround being dragged? 
Well, you'd have to ask (p@) to whether he was dead 
weight, but that is what he appeared to me. 


He is naked at this time as well, right? 
We had taken his robe off and it had been burned -- or 
it was sent to the burn pit. Yes, he was naked. 


Okay. Now, you observed (b)(6) drag him all the way 
out into the outside rec pen? 

Yes. 

(b)(6) puts (b)(6) out in the outside rec pen and 


he leaves him there on the bare ground. That is what 
you see, right? 
Correct. 


And (b)(6) is naked in the sun? 
Yes. 


And he's not placed on anything? 
No, he's not. 
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And the ground was a mix of dirt, sand and rocks? 
No rocks in that spot. It had been pretty much cleaned 
by the prisoners that have been in that recreation pen. 


So it was sand? 
Yes. 


All right. Now, on this particular day, it was overa 
100 degrees in your estimation? ae 
It was about a 100, yes. 


This is around 1700, right? 
Um-hum. 


So the sun was still up in the sky, correct? 
The sun was setting, it was up in the sky. 


SO (b)6) as he is laying there, there is sun coming 
down on himy 

There is sun coming down on anybody outside just like 
him, yes. 


And when (6)(6) is out there, his arms are still at 
his side, right? 
Yes. 


And his legs are still flat on the ground? 
He is just laying right there. 


And his head -- what is the position of his head? 
Looking up. 


So straight up into the sky? 
Yes. 


Have you ever gone to the beach on a hot day? 
I have. 


When you go to the beach on a hot day, the sand can get 
réal hot, cantt-it? 
It can. 


In fact, it can get scorching hot to bare skin, can't 
it? 
Correct. 


When you put (b)(6) out there in that sand in over a 
100 degree heat, he doesn't make a move, does he? 
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No, because the sand wasn't hot like at a beach. 


So I want to make sure I understand. (b)(6) grabs 
razor wire and makes no noise like he is in pain 
correct? 

That's correct. 


t 


(b)(6) is dragged by the neck by (b)6) what ? 
About 30 feet? Would you agree? 
Or so, yes. 


And he makes no indication he is in pain? 
That's correct . | 


And he is laying down on bare skin, it's over 100 
degrees, in direct sunlight and he makes no indication of 
pain? 

No, he doesn't. 


And you think he's faking? 
Everything leading up to that, yes. 


(b)(6) comes down, you see HM3 (b)6) check 
right? 

Yes. 

And you said that HM3()(6) told you he might be 


faking, I am not really sure? 
That is correct. 


And right before that, HM3 (b)(6) had told you that one 
of the symptoms of a heart attack is diarrhea? 

He said that that was the case and that was before he 
went in, yes. 


Sometime between 2200 and 2300 you show up back at the 
facility because you are dealing with that transfer of 
that prisoner? ‘ 

I would say it is more about 2200. 


Now, at that time you saw that ()@) was still out 
in that cell -- 
That is correct. 


-- right in the same place he was left the last time you 


saw him? 
That is correct. 
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What was -- was that cot that the sheik was supposed to 
be using, was that being used at the time? 

No, it was over in the same cell that it had been in 
before. 


Would you say (6)(6) was the oldest prisoner that you 
had at your facility at that time? 
I wouldn't know. 


Well, I mean on that day? 
On that day? I still wouldn't know. He was the biggest 
though. Not the tallest, but the biggest. 


Did he look to you like the oldest? 
Iocan't recall. I can't recall what they all looked 
like. 


All right. So you go back out there, (6) is 
laying naked on the ground? 
That is correct. 


And he is not laying on anything? 
No, he's in the same area that he had been before. 


He is still naked, right? 
Correct. 


You all had a problem with flies out there at Camp 
Whitehorse, didn't you? 

Not to my recollection, not unless you were to put food 
out or a dead animal carcass. 


Would the defecation in the latrine, would that attract 
the flies? 
It would. 


When you went up to (b)(6) , did you notice any flies 
on him? 

I didn't notice any flies on him. It was cooler, it was 
night. You don't have a fly problem like you did during 
the daytime. 


You go up and you see (b)(6) and you notice that he 
is moaning, right? 

Yes. 

And you notice that -- well, and you've been told that 


he now had a second period of defecation? 
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That is correct. 


Now, (b)(6) had told you when he told you that he 
might -- he thought he might be faking, he said to be 


looking for symptoms such as clutching the chest, right? 
Correct. 


And other type of symptoms? 
Yes, but they were not specific. 


Now, you're told that the man -- when you came back 
between 2200, 2300 the man had defecated himself a 
second time? | . 
That is correct. 


Did you inquire as to the consistency of the defecation? 
No, I did not. I.assumed' it would be the same type as 
what I had seen before. 


So diarrhea? 
Yes. 


How many people in your life have you known that can 
fake diarrhea? 


None that I know of. 


Did you inquire of the guards as to whether he was 
drinking water or not? 

I believe at some point I had. My recollection was, in 
fact, a water bottle was there in the pen with him. 


All right. But when you went up to check ON (b)(6) 
is he --- other than moaning, is he making any movement? 
Now, he's just still kind of laying there. 


At that time, you didn't tell the guards to call a 
corpsman, did you? 
No, I didn't. ' 


At that time, he has had two bouts of diarrhea that you 
are aware of and he is moaning and you still think he is 
faking? 

Diarrhea itself, especially there, is completely 
unremarkable. We had other prisoners that had diarrhea 
over there. It wasn't unreasonable to have filtered 
water like we were drinking once the Iragis would drink 
it make them have short bouts of diarrhea over a day or 
two. Then it gets out of their system and they're fine. 


1147 


eo a 


You know the MREs don't agree with their system and the 
same kind of thing. So I don't see anything really 
fantastic. 


On How many prisoners while you were OIC that you are 
talking about diarrhea, how many prisoners were left 
outside naked? 


A. Just one. 

Os That was (b)(6) | 
A That was 

TC: May I have just a moment , sir? 

MJ: You may. 


Questions by the prosecution continued: 


OG: Okay. Now, you believe what you are telling us is that 
when you are dealing with (b)(6 in the cell, meaning 
before he is dragged out, you believe he is being 
obstinate. 

A. I believed that that was what he was being and that's 


what I had more or less had brought to my attention that 
he had been obstinate. So, yes; that's what I'm looking 


at. 

Q. And even he was so obstinate that he threw himself 
purposefully into the razor wire? 

A. I didn't say there was anything about obstinacy that 


threw him into the razor wire, but that I thought that 
when he did do that he was very consistent with what 
DOC (b)6) had just showed us a few days before with 
the Lieutenant Colonel. 


I'm talking about your perceptions. 
That is exactly my perception. 
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And your perception -- you're telling your perception 
was that he so obstinate that he even grabbed razor wire 
to avoid being pulled out, right? 

I can't account for what he did because he wasn't -- 


Iam just talking about your perception. 
Yes, that's my perception. Yes. 


Oo pro PF 


What do you believe would be the natural reaction from 
somebody if you were to grab them around the chin or 


1148 


* 


PO 


co & 


around the head area and start dragging them with full 
body weight, what would you expect the natural reaction 
of someone would be? 

I can't really say. I don't know. 1 would assume it 
might hurt. 


If somebody did that to you and you were on the ground 
and somebody was going to grab you by the head in the 
way you described and started dragging you backwards 
with full body weight, what do you think your natural 
reaction would be? 

That has never happened to me so I'm not 100 percent 
sure. ; 

Well, wouldn't you agree that you would probably stop 
them from doing that? 

I would think so, yes. Are you talking about if they 
just did it without my knowledge? 


Did it without your consent? 
Yeah, then I think that is exactly what I would do. 


Okay. So (6) you believe is so obstinate that 
he's grabbing razor wire and not complying with your 
order to stand up, et cetera, yet you're going to have 


(b)(6) Stand right over the ton of him with both his 
hands down dealing with ()@) so that (b)(6) 

throat is comoletely exposed to (b)(6) 

Sergeant (b)6) had his rifle on him, I had my pistol, 
Staff Sergeant (b)(6) had his pistol. 


They were all,drawn on (b)(6) 
No, but they could be drawn in an instant. 


Was (b)(6) flexi-cuffed? 
No. 
Why didn't you have (b)6) flexi-cuffed if you were 


going to move him by the neck? 
Why would I? 


So you didn't have any concern that (b)(6) hands 
are unrestrained, that 6) being exposed like 
that, you didn't have any concern (b)(6 could reach 


up and give him a sucker punch in thé tnroat? 
There is always a concern, but it's an issue of 
likelihood. You can't account for what people will do. 
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om Now, you're saying that -- I just want to make sure I 
understand from your testimony that no one called you on 
the ISR regarding (b)(6) condition during the 


period of time that you were not there that afternoon of 
the 5th of June, correct? 


A. You mean after we had placed him in the pen? 
Q. Right. 
A. To my recollection, no, no one called me. 
Ou So they didn't tell you about the third defecation 
incident? 
A. That is correct. 
Q. But they did call you after he was found dead, right? - 
A. Yes. ; 
QO. Now, you said that when you observed bvG he had 
dust covering his eyes? (b)6) 
A. That is correct. 
TC: That's all I havé, sir. Thank you. 
Md: Redirect? 
cc Sir, may I have a moment? 
MJ Yes. 
cc: That's all I have, sir. 
Md: Redirect? 
TC: Sir, may I have a moment? 
MJ: Yes. 
EXAMINATION BY THE COURT 
Questions by the military judge: 
O%, Major Paulus, prior to your deployment, were you given 


any cultural sensitivity type training for want of a 
better characterization? 

Bs; No, sir. What we were given was a little placard that 
had kind of translations of Iraqi words. 
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Did you observe detainees -- prior to ()6) death, 
did you observe detainees or prisoners being 
in-processed? 

Yes, Sir. 


Did they ever express any reluctance to the strip 
search? 
Oh, yes, sir. 


Did you have any run around naked at all? 
Run around naked, sir? 


Walking around naked? 
No, sir. 


You_mentioned some of them -- some Marines or something 
would sleep in their underwear. Did you have Iraqi 
prisoners walking around in'’their underwear? 

No, sir. They didn't have much more than just a robe on 
most of them. When I'm talking about the Marines, I'm 
just talking about when they went to sleep. 


Did you find it unusual at all that jm) would 
allow himself to be stripped, dragged outside, washed 
apparently at least twice to your knowledge by other 
males and left to lay exposed to the world like that? 
Did I find it strange, sir? 


Yes. 
I did it for a reason, sir, so -- 


I'm not talking ahout what you did. Did you find it 
strange that (6) never expressed any reluctance or 
resistance:to that, never got up and asked for clothing 
or anything else? 

No, sir, because he was the only prisoner in my 
experience who would not communicate with us at all. 


1 
As I understood your testimony, once the robe was 
removed his arms above the armpits were still clean? 
Yes, sir. 


Is there any reason why you didn't use either two 
people, one on each arm, to take him out or get a couple 
or three or four detainees or other prisoners to carry 
him out? 

I didn't want to get the other detainees to do it, sir, 
because we didn't have very many gloves and they were in 
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short supply. So I didn't want the prisoners to take 
him out. As far as the idea of having other guards come 
and take him, at the time, sir, it just @idn't occur to 
me. It seemed like qyg@) could do it and he did. 


Did you supervise the removal of the body? 
The removal of the body from? ° 


From the pen into the body bag and subsequently -- 
Yes, sir, I was there for all that. 


I think as I understand, you had four prisoners? 

I believe it was three, sir. I think we got the (6) 
(b)(6) the (6) - and another one because 
they couldn't -- they wouldn't pick him up and so 
another one came, and I believe that actually Doc (b)(6) 
helped out as they got him up on the step. 


Did they have gloves then? 
No, sir, but he also wasn't covered in feces. Although 
Doc (b)(6) ' did. I take it back, sir. Doc (b)6) did. 


Had gloves? 
Yes, sir, he had them on. 


Was there anything -- any kind of an advantage to be 
gained by (6) to basically fake from when he 
defecated on himself in the cell up until the point 
where he was found dead to fake his symptoms? I'm not 
talking about any -- 

Yes, sir, I understand. I think that my reasoning at 
the time was that whatever it was it would be consistent 
with the same idea that the prisoner that we called 

(b)(6) and the Lieutenant Colonel had had in wanting to 
go to the hospital and basically be away from the camp. 
That was fresh in my mind and that is what I was 
thinking is potentially he just wanted to get out of the 
camp and go to the hospital for whatever reason. 


Did you have any other detainees that spoke English? 
No, sir. 


What about this (b)6) guy? 
He did, sir, but he was gone by that time. 


So you had no other detainees that spoke English to your 
knowledge? 


No, sir, and unfortunately Sergeant (6)(6) , although 


1152 


PO 


MJ: 


TC: 


Questions 
Q. 


A. 


eo iw 


he was a translator, he has been mobilized out of the 
IRR and his skills had atrophied, so sometimes they 
would look kind of confused when he would Say something 
to them. Generally we could get the word across to them 
and they would get it. 


Did you’ sense that his resistance to responding to 

(b)(6) was because (p)6) wasn't an Iraqi? 

No, Sir, because every prisoner responded to "gome" 
except for him. I'm sorry, sir, I answered a different 
question than you asked. You asked because he was an 
American? 

‘ 

Yes. 


I didn't know, sir. I think that (b)(6) suspected 
that was the case. 


Was there any consideration aiven to using one of the 
other detainees, have (b)(6) talk to the other 
detainee and have the aetainee talk tO Hy) to try to 
get him to respond? 

I don't think we ever did that, sir. I don't think it 
ever occurred to me. 


Questions in light of mine, Mr. Higgins? 
No, sir. 
Major Francis? 
Yes, sir. 
RECROSS- EXAMINATION 
by the proseuvicn: 


Major Paulus, Sergeant (b)(6) didn't actually start 
workina at the detention facility until the day after 
1(b)(6) ' arrived, carrect? 

Well, he was sort of there on a part time basis. I had 
asked for him to be full time, a member of the guard 
force. Originally I was told. no, you can't have him at 
all. So I went to MajOr (b)6) and he went and he 
arranged so that I could nave nim. But my original 
request was to have them all permanently, but when he 
showed up at 1600, the folks from S-2 came and picked 
him up. So the next day I said, hey, I need him all the 
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time and I think that the 4th = I actually think the 
4th was his first full day at the camp. 

The Sth? 

The 5th. 


Thank you, sir. That is all I have. 
Mr. Higgins? ' 
No, sir. 


Questions by the members? 


Affirmative response by one member. 


The bailiff retrieved the member's question. 


The court reporter marked the exhibit. 


EXAMINATION BY THE COURT 


Questions by the members as posed by the military judge: 


Q. 
A. 


Q. 


h.@) 


Major Paulus, as I understood it, diarrhea is a fairly 
common ailment at Camp Whitehorse? 
Yes, sir. 


Why if it was so common would the corpsman or you 
speculate that j@) might have had a heart attack 
rather than just the diarrhea that everyone else was 
suffering from? 

Sir, I haven't the slightest idea why Weekes came up 
with that and subsequently I found that it's actually 
not something that's a hallmark of a heart attack and 
incontinence can happen for any number of reasons. I 
have no idea why (by) came up with that. 


Did you ask him at the time? 
No, sir, I relied on the fact that he probably knew. He 
seemed to sound authoritative when he said it. 


When he said heart attack, did that cause you to think 
at all that something more than a Third Class Petty 
Officer ought to be looking at him? 

Not when he -- when he originally went in and looked at 
him and when he came back and said his vital signs were 
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fine and that his heart rate were normal, that signalled 
to me that, in fact, he hadn't had a heart attack. And 
more so the doc then seemed to be very nonchalant that 
there was no, you know, he didn't seemed to have any 
concerns so he walked away and I took that cue. 


Did you’ ever have anybody suggest that a Marine 
suffering from diarrhea might have had a heart attack? 
I had never heard that or never heard that since. I 
never heard it before, sir. 


If you came up on one of your Marines instead of 
(b)(6) that hae went through that scenario that you 
expiainea you observed, how would you have treated the 


situation? 
I would have treated it a little bit differently, but I 
can be almost certain -- in fact, almost guarantee that 


he would have spoken to me and I would have known why -- 
what his problem was, why he couldn't get up, et cetera. 
I would have taken action according to that. 


What if he was unable to speak? 

Then I would have gotten the doc because anyone who 
can't.speak to me in English, an American that can't 
speak to me, has a more serious problem than not being 
able to stand up. That's my experience, sir. 


(b)(6) didn't respond in Arabic either, did he? 
No, sir, he didn't. As I said, sir, he is the only 
prisoner who wouldn't respond to Arabic. 


And it never occurred to you that perhaps he was not 
thinking because he would not respond? 

Well, we would have gotten to that point, sir, if he 
would have gone down there and someone had seen 
something. But at that time, the fact that they had 
folks there and he wouldn't cooperate, the fact that the 
guards said he hasn't been cooperating, the fact that he 
did this as a prank fall and he did things that were 
consistent with what Dr. g@ said could be 
considered faking and the tact that his vital signs and 
his heart rate were normal, those were all indicators to 
me to fact he -- there isn't anything wrong with him. 
But, you know, perhaps he has diarrhea, that I don't try 
to say he didn't, but I didn't see that there was a 
reason why he couldn't get up, using the facilities, why 
he wouldn't talk to us. Everything about the prisoner 
was the anomaly. 
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Q. Do you think it would be painful to be pulled out of 
that cell by your head? 

ie Yes, sir. 

Q. And yet you saw no reaction from him? 

A. No, sir. I think that the way (@)@) did it -- I 
mean, there's different ways you can pull somebody. I 
think the way ()(6) did it seemed safe enough to me. 
It didn't seem there was a problem. . I even talked with 
Maj OY (py) about it and he didn't seem to see that 
there was any problem with it either. 

Q. Did you ever order -- setting aside an emergency 
circumstance, would you ever order a Marine to drag 
another Marine out of a billeting area ‘by the neck like 
that? ; 

A. Sir, I can see no reason why I would have. 

MJ: Does that answer your question? 


Affirmative response from the member. 

Md: Any other questions from any of the members? 
We seem to have another one. 

The bailiff retrieved the member's question. 


The court reporter marked the members question. 


Md: The basis for your objection? 
cc: Your earlier ruling, sir. 
Md: We're going to have a 39(a). 


Members, if you could step out, please. 
The member withdrew from the courtroom. 


Md: Major Paulus, you can step back to your seat at counsel 
table. 


The accused did as directed. 
The Article 39(a) session was called to order. 


MJ: The court will come to order. The record will reflect 
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all those present when the court recessed are again 
present. The members are absent. 


I'm not following you. 
Yes, sir. 


The second question asks about actions on the 4th. I 
don't want the question to be asked of him having talked 
about what he knows about (b)6) on the actions on 
the 4th and open the door tor other evidence prior to. 

7 


Be more specific. You are not helping me. I don't know 


what you're referring to. 
Yes, sur. 


The impressions of the guards. When you asked Major. 
Paulus what he knew from the 4th, it's going to be from 
impressions of the guards that would have been passed up 
to him. I don't want that to open the door to calling 
those guards back up to say what else they saw that day, 
some of the guards thought he looked sick that day. 


Major Francis? 
That's fine, sir. I agree with the defense objection. 


Well, I don't. We're not specifically eluding to their 
impressions, but I think there is an underlying theme to 
these three questions and that is -- what we have is a 
statement that there was @)@) had been obstinate 
but no substance of what that means or whether the 
accused actually explored that with anybody or looked 
into it with anybody. These questions seem to go to 
that. 


Sir, I don't object -- so the record is clear, I don't 
object to those questions being asked. 


Yes, you did. 

My reason for the 39(a), sir, is to ensure that the 
answer to the second question is not going to open the 
door for the guards to be brought in here testifying as 
to what they observed on that day. 


I don't know whether it will or not. I guess we will 
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have to hear what the evidence is and then decide. 


cc: Then, sir -- 

MJ: I'm sorry, what? 

cc: Then we do -- if it could open the door, we object to 
that question. 

MJ: Basis? | 

Ces Because we don't'want that door or that evidence brought 


out. We deliberately stayed away from all these 
subjects so that it wouldn't be brought up. 


MJ: Well, yes, but your client did respond and I believe, 
correct me if I am wrong with my recollections, he did 
respond to your question or had indicated in his direct 
testimony that (6) had been obstinate or 
non-compliant and that seems to be where these are 
going. I'm not looking to go into that area, I don't 
know where it's going to go, but I intend to ask these 
questions. 


CG} Yes, sir. 

For the record -- 
MJ: Your objection is for the record. 
cc: Yes, sir. 


My questions all related to the information he had been 
told when he showed up on the Sth. 


Md: That's what these questions go to, his knowledge of 
(b)(6) prior to the 5th and on the 5th. 

CC: And I limited mine to the Sth. 

MJ: All right. Let's call the members. 

cc: Should Major Paulus take the stand? 

MJ: Yes. 


The Article 39(a) session concluded. 
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The members entered the courtroom. 


MJ: 
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The court will come to order. The record will reflect 
all those present when the court recessed are again 
present’. The members are present. Major Paulus is 
stall. on the witness stand. 


by the members as posed by the military judge continued: 


Major Paulus, you had indicated that HET told you that 
(b)(6) had been non-cooperative; is that correct? 
No, Sir. HET told Staff Sergeant (6) the day 
Prior when they did their interview that we should 
expect ‘that he will not cooperate with us because he 
doesn't like Americans. 


And (b)(6) told you that? 

Yes, sir. We would always confer. I always like to be 
there if HET was there, but that particular day we were 
trying to do something with regards to the --,.so we were 
out at Tallil. So when I came back, he told me. 

Did (b)(6) tell vou whether or not he had any 
information as to (6) answering questions of HET? 

No, sir, because HET wouldn't tell us anything like 
that. .Obviously what they were telling us -- the 


details of their interrogations were very secret. All 
they would do afterwards is they would just give us a 
quick brief as to -- a quick indication I should even 
say as to what the status of this prison is such as 
expect that this guy is going to have to be 
re-interrogated, expect that this uxy is going to 
probably be released, expect that this is a bad guy, 
he's probably going to have to be transferred out, that 
kind of thing, sir. They wouldn't tell us any specifics 
because that was their secret stuff. 


So you received no indication directly or indirectly 
from HET as to whether ()6) had answered questions 
of HET? 

No, sir, no indication whatsoever. 


Had any of the -- during the in-processing, you 
witnessed that, correct? 
That is correct, sir. 


That was on the 3rd of June? 
That was the evening of the 3rd, yes, sir. 
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And was ()6) there? 

No, sir, IJ don't believe he was. 

In that process, did (b)(6) respond to orders either 
directly or through the pantamine process? 

He did eventually, sir, but he always -- he wouldn't do 
it at first, and so -- but he did eventually let go of 
it; sir. 


Did you receive any other information from any of the 
guards as to snecifics of (@)@6) non-cooperation? 
Yes, Sir. (by) told me that he considered (b)(6) to 
be the kind ot guy that would sit there and watcn you, 
but then when you looked at him he would pretend he was 
sleeping or something like that, that he had observed: 
him do this, and he had apparently -- he was a member of 
HET but had been'detached for guard duty. He apparently | 
had spoken with the HET guys and he had formed an 
opinion that was very similar to what they had told us, 
that he won't cooperate, and he told me that afterwards. 


Was there any indication from any of the guards that 


(b)(6 had refused to comply with specific directions 
rrom tnem? 
No, sir. 


Had they given you any indication as to any specific 
problems they had with (6) in terms of 
non-compliance or disruptive behavior? 

That he wouldn't stand up when told to stand up, they 
had to physically stand him up, that kind of thing. 
That is all, sir. 


Did they give you any indication as to why he wouldn't 
stand up? 
No, sir, because he wouldn't communicate with anyone. 


Had you ever observed (b)(6) drinking water prior to 
the 5th? 
Personally observed p)@) No;...61%. 


On the Sth, did you see him drink water at any time? 
No, sir. 


Did any of your guards ever tell you that he had not 


been drinking water prior to the 5th? 
No, sir, but I do think they said he hadn't been eating. 
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That he had not been eating? 
I think that is the case, sir. 


On the 5th when you came into the cell where @@) 

was, were you given any information by the guards there 
as to whether he had been uncooperative with them? 

Yes, sir. 


What did they tell you specifically? 

Just what I said before, sir, that he wouldn't comply 
with their commands, that when they told him to stand he 
wouldn't stand, just that kind of stuff, sir. 


Did you inquire with them at all as to what efforts they 
made to determine if there was something wrong with him? 
No, sin. 


Did it occur to you that he didn't want to stand because 
it was painful or he had some other problem that 
prevented him from standing? . 

It didn't, sir, because I had known he had walked over 
to the HET interview and the guards had told me that he 
had stood up and he could stand up. But had I at that 
particular point see him stand up and thought that what 
I was watching was a guy that, you know, kind of did a 
fall that, like I said, it looked like it was sort of 
fake, so I didn't see any reason why he couldn't stand 
up, sir. 


Does that answer your question? 


Affirmative response frem the member. 


MI: 


Any other questions from any member. 


Negative response from the members. 


Md: 


Cc: 


MJ: 


TC: 


Does the defense have any questions in light of this? 
No, sir. 
Major Francis? 


No, sir. 


The accused resumed his seat at counsel table. 


MJ: 


Let's take a ten minute recess. 
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The court-martial recessed at 1351, 8 November 2004. 

The court-martial was called to order at 1420, 8 November 2004. 

MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Mr. Higgins. 8 


cc: Sir, the defense calls Mr. Jeff Willis, Lieutenant 
Colonel, Retired, Marine Corps; to the stand. 


Lieutenant Colonel Jeffrey R. Willis, U.S. Marine Corps Retired, 
was called as a witness by the defense, was sworn, and testified 
as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


on Sir, please state your full name. 

A. My full name is Jeffrey R. Willis. 

Os Sir, please state your current city and state where you 
reside? . 

A. I reside in (b)(6) 


Questions by the defense: 


Q. Good afternoon, Mr. Willis. 

A. Afternoon. 

Q. How long was your Marine Corps career? 

A. I served in the Marine Corps for 25 years. 

Q. Can you give the members a brief description of your 
Marine Corps career? 

A. Sure. I enlisted in 1975, I was commissioned in 1978 
through the Enlisted Commissioning Program, and served 
as an infantry officer for about 22 years in a variety 
of assignments, from platoon commander through Battalion 
commander, did a couple of tours in SOTG and my last 
tour was the OIC of SOTG. 

Ox. Thank you, sir. What position do you currently fill? 

A. I currently work for the College of Continuing Education 


through the Marine Corps University, and I recognize 
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many of the officers in here. I handle the Officer 
Professional Military Education Program here at Camp 
Pendleton. 


Yes, sir. How long did you work there? 
The last four years. 


How is it you know Major Paulus, sir? 
Major Paulus was a member of my command when I was the 
Commanding Officer of Infantry Training Battalion. 


Do you recognize Major Paulus in the courtroom today, 
sir? 

I do. 

Where is he sitting? 

Sitting right here. 


How long have you known Major Paulus? 

Since -- I believe I took over in 1997, so I think Major 
Paulus was in the command at that time and we served 
together those two years. 


How well do you think you know Major Paulus, sir? 

I think I know him fairly well. I saw him -- we served 
together for two years, then we kind of stayed in touch 
through the years since then, so since 1999. 


You've tracked his career, sir? 
Yes, I have. 


What were the,specific duty assignments that he had 
under ‘your supervision? 

Major Paulus worked in the LAV Crewman's Course, which 
is one of the companies in the Infantry Training 
Battalion, and then after he had been in the Crewman's 
Course and I believe the OIC of the Crewman's Course I 
believe also the Leaders Course for awhile, we -- when 
we revamped the Training Battalion, I moved him over and 
gave him command of a regular infantry training company. 


What extent, if any, did you observe Major Paulus in his 
performance in that duty? 

Well, probably saw him at least three or four days a 
week. I tried to see all the companies training at 
least one or two events a week and so up around the 
Battalion. I probably observed him three days a week I 
would guess. 
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Cx During the time that you knew Major Paulus, and you 
still know him now, have you observed his conduct in the 
military community? 


A. Military community? 

ee Have you ever observed him socially and professionally 
in the military community? 

Ps Yes, absolutely. 

Q. Okay. I am going to fast forward. As a result of the 
contact with Major Paulus, do you have an opinion as to 
his military character, sir? 

A. Yes, I do. 

; What is that opinion? 

A. I think Major Paulus' character is -- military character 
is really outstanding. In fact, because of the 
character -- 

TC: Objection, sir. .It's been asked and answered. 

MI: I sustain the objection. 


Questions by the defense continued: 


Os Sir, what does an outstanding military character mean to 
you? 

TC: Objection, sir. 

Md: Sustained. 


Questions by the defense continued: 


Q. Based on your contacts and knowledge of Major Paulus, do 
you have an opinion as to his character for 
truthfulness? 

A. Yes, I do. 

Q. What is that opinion, sir? 

A. As a Marine Corps officer, Major Paulus had my full 


trust and confidence. I never had any reason to doubt 
during the time he was in command under me that anything 
he said was less than truthful. 


Q. Have you observed his attitude with respect to Marines 
and Sailors under his charge? 
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TC: Objection, sir, relevance. 

MJ: What is the relevance? 

DC: He's an officer of Marines. One of the interregal parts 
of being a Marine officer is leading Marines and 
Sailors, sir. It's a specific relevant character trait 
to this case. He's being charged as a -- he is an 


Officer in Charge of the detention facility he's got 
Marines who have testified and sailors testify that he 
was in charge of. It's relevant to the case, sir. It 


is a ‘relevant character trait. 
1 


MJ: The objection is sustained. 
DC: Thank you, sir. 

MJ: Major Francis? 

TCs No questions. 

MJ: I have no questions. 


Any questions from any member? 
Negative response. 


Warning or recall? 


DC: No, sir. 
TC: No, sir. 
MJ: Colonel Willis, I want to thank you very much for your 


testimony this afternoon. You are excused as a witness 
and may go about your normal business. 


The witness withdrew from the courtroom. 


DC: The defense calls Lieutenant Colonel Shoemaker to the 
stand. 
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Lieutenant Colonel Bradley H. Shumaker, U.S. Marine Corps, was 


called as 
follows: 


a witness by the defense, was sworn, and testified as 


DIRECT EXAMINATION 


Questions by the prosecution: 


PO PP O PO PO 


Questions 
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Sir, please state your full name. ' 
Lieutenant Colonel Bradley Hampton Shumaker. 


Spell the last name, please, sir. 
S-H-U-M-A-K-E-R. 


Sir, you are a currently a Lieutenant Colonel in the 
United States Marine Corps? 
I am. 


Sir, what 1s your current unit? 
My unit is 2d Battalion, 23d Marines, where I am the 
Battalion Inspector and Instructor. 


by the defense: 


Good afternoon, sir. 
Good afternoon. 


Sir, how long have you been in the Marine Corps? 
Twenty years and three months. 


And, sir, can you give a description of your Marine 
Corps career briefly to members? 

Commanded an LAR unit as a First Lieutenant for seven 
months, commanded an LAR unit for 22 months as a Captain 
and a Major. I've been a Battalion S-3 for 1st LAR, 
Battalion XO for a year at 1st LAR, served on the Joint 
Staff, J3, current operations and my current billet as a 
Battalion Inspector and Instructor. 


Do you know Major Paulus? 
Ido: 


How do you know Major Paulus? 

Major Paulus as a Second Lieutenant and First Lieutenant 
worked for me in 1st LAR initially when I was the S-3 
Operations officer for the Battalion while he was 
waiting to go to a platoon. He served as the S-3 for 
about two to four months, and then when I took over 
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Alpha Company he became one of my platoon commanders and 
we did a work up for a MEU(SOC) and a WestPac together 
and came back. 


And, sir, what range of time are we speaking here? 
Probably where he worked for me directly 25 to 26 
months. 


Was he mostly a Captain during that period, sir? 
No, he was a Second Lieutenant and First Lieutenant 
during that period. 


Have you remained in touch with Major Paulus? . 
Intermittently. I ran into him in Kuwait at Camp 
Commando prior to going forward during OIF 1, we 
exchanged e-mails probably no more than ten times since 
about 1994 -- or '97, excuse me, when I left lst LAR. 


To what extent, if any, did you observe Major Paulus in 
the performance of his duty under your charge,as a 
Second and First Lieutenant? 

I observed him daily in the conduct of duties as the 
Operations Office, preparing LOIs for Battalion training 
and field exercises, then as a platoon commander being a 
young leader in charge of approximately 30 Marines and 4 
LAVs, so taking them from promotions to live fire 
training to deployment and back home. 


As a result of your contact with Major Paulus and 
observations, did you observe his attitude towards the 
Marine Corps? 

liars ees Bs ' 

What was his attitude? 

Objection, speculation, sir. 

Sustained. 


by the defense continued: 


Have you observed his attitude with respect to his 
subordinate Marines and sailors? 


Objection, speculation, sir. 


Sustained. 
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DCs Sir, may I be heard on this issue? 
MJ: No. 
DC: All right. 


Questions by the defense continued: 


Q. What does military character mean to you, sir? 

A. To me, good military character is a -- relates toa 
person's integrity, his moral, physical courage and his 
ability to make decisions. 


Q. Do you have an opinion as to Major Paulus' military 
character? 

A. I do. 

Oz What is that opinion, sir? 

A. I think he's got great outstanding military character. 

Q. Do you have an opinion as to Major Paulus' character for 
truthfulness, sir? 

A. I do. 

on What is that opinion? 

A. He has always been 100 percent truthful with me. 

DCs Thank you, sir. 

Md: Major Francis? 

TC: No questions, sir. 

MJ: I have no questions. 
Any questions from the members for this witness? 
Negative response. 
Warning or recall? 

DC: No, sir. 

TC: No, sir. 

MJ: Colonel, I want to thank you very much for your 


testimony this afternoon. You're excused as a witness 
and may return to your normal duties. 
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The witness withdrew from the courtroom. 
MJ: Defense. 
cc: The deflense calls Colonel Osterman, sir. 


Colonel Joseph L.’ Osterman, U.S. Marine Corps, was called as a 
witness by the defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by tHe prosecution: 
4 


Q. Sir, please state your full name. 
A. Colonel Joseph L. Osterman. 
' 
Q. Spell your last name, please, sir. 
A. O-S-T-E-R-M-A-N. 
Q.r Sir, you are a Colonel in the United States Marine 
Corps? 
A. That is correct. 
Q. Your current unit, please, six? 
A. My current unit is 25th Marine Regiment. 
TCy Thank you, sir. 
MJ: Defense. 


Questions by the defense: 


Ox Sir, how long have you been in the Marine Corps? 

A, I've been in the Marine Corps twenty-two years now. 

Q. Can you give a brief description to the members of your 
Marine Corps career, sir? 

A Basically I am an infantryman by trade, typical command 


assignments through platoon and company commander, a 
detachment CO on sea duty and Battalion Operations 
Officer. I've also been the Battalion commander for 
1/3, currently the CO of 25th Marine Regiment, Chief of 
Staff of the NATO school and joint tour. 


Q. Thank you. 


Have how long have you known Major Paulus, sir? 
A. I have known him since 2000. 
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Do you recognize him in the courtroom today? 
Yes, I do. 


Where is he sitting? 
Right there. 


What capacity do you know Major Paulus specifically? 
Specifically he was my Logistics Officer and also one of 
my company commanders at 1/3. He's also one of my 
Company I&Is right now with 25th Marines. 


Yes, sir. As the S-3, what time period are we speaking? 
It was the S-4 that he was. He was the Logistics 
Officer for roughly a little bit less than a year, 
August 2000 to like the middle of 2001. 


To what extent, if any, do you have to observe his 
performance of those duties as the S-4? 
I observe him daily and direct supervision. 


How did he perform those duties? 
Outstanding. As'an infantry officer thrown into an 04 
MOS, he did exceptionally well. 


Do you have an opinion as to his military character, 
Sir? 
Yes. 


What is that opinion? 

Very professional Marine, absolutely trustworthy, 
complete integrity, honestly in the top 5 to 10 percent 
of all my officers I know. 


I think you answered this already, but I'm going to ask 


you again. Do you have an opinion as to his character 
for truthfulness? 


For truthfulness, absolute truthfulness. I have never 
had any indication as to a problem with integrity or 
anything like that. 

Thank you, sir. I have no further questions. 
Government? 


No questions. 


I have no questions. 
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Any questions from any member? 
Negative response. 


Warning’ or recall? 


Major Francis, warning or recall? 
No, sir. 
; 
Colonel Osterman, I want to thank you very much for your 


’ . ( 
testimony this afternoon. You're excused as a witness 
and may go about your normal business. 


' 
The witness withdrew from the courtroom. 


MJ: 
' 


cc: 


MJ: 


CCs 


MJ: 


Defense. 

Sir, may we have a brief recess. I need to get my next 
witness. This one will be quicker. He's just in the 
other courtroom building. 

How long is it going to take you? 

Like lightening, sir. 


The court is in recess. 


The court-martial recessed at 1427, 8 November 2004. 


The Article 39(a) session was called to order at 1441, 
8, November 2004. 


MJ: 


TC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 


Trial counsel, you asked for a 39(a). 

Yes, Sir. 

I talked to Mr. Higgins and he told me that Lieutenant 
Colonel (6) is going to be the next witness called. 
My understanding as to why he's going to be called is 


just to rehash this issue that Major Paulus -- the 
reason Major Paulus was down at the facility at 1700 on 
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the 5th of June was because he was dealing with the 
sheik and the events that surrounded the shiek. I don't 
think that that has been challenged that he was dealing 
with the shiek. I don't know why we need to go back 
through that. It seems cumulative. 


Is that your sole purpose? 

Yes, sir. We'd be talking about the incident. 

I'm sorry, talk slower. 

Yes, sir. 

I would be calling him to talk about the incidents with 
the sheik on that morning and afternoon, the information 
being passed. I would say it would be relevant to 
corroborate why Major Paulus would have -- the amount of | 
things he would have had on his mind during that 
evening. 

I can't see that that's been in any way challenged. 


Yes, sir. 


I am going to sustain the objection on just the 
cumulative basis. 


So are you going to call him on any other basis? 

No, sir. 

Who is your next witness? 

Sir, our next witness would be Sergeant Blake. 

Is he here? 

He is here, sir. 

While I have this opportunity, sir, this will be our 
last witness except for we did want to look at, and I 
need to meet with trial counsel over this, putting in 
Sergeant Hennigan's deposition testimony. We would be 


prepared to do that. 


I can tell you right now we're not going to put it in. 
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cc: Yes, sir, but the process by which you've explained to 
us we need both guidance on it and we can meet and make 
sure we focus down all the questions. 


MJ: Are you’ going to object to it in general, Major Francis? 


Tex I'm not' going to object to it because I already agreed 
that he's unavailable as a witness and that was an 
option I gave to the defense was to use the deposition. 
But we haven't actually sat down -- 


MJ: What we will do is let's get the Sergeant out of the way 
and then -- assuming that is your last witness, then we 
will go ahead and recess the court for the day, allow 
the two of you to get together, go over it, figure out 
where you agree or disagree, see if you can figure out 
what you want to do. Also see if we can figure out who 
you want to -- what I would recommend strongly is that 
trial counsel ask the trial counsel questions, defense 

' ask the defense questions and we get a third person to 
sit in the witness stand and read the answers. 


You're looking bothered. 

cc: Yes, sir. Given the nature of the case, sir, I don't 
know if that would be fair to trial counsel to have to 
put in the questions that way. What I had hoped -- 

MJ: We don't need to do this on the record right now. Let's 
get the witness out of the way and we'll go ahead and 
get the members out here and we can take that up in an 
802. If we need to do a 39(a), we will. 

Ces Yes, sir. 

And, sir, I just ask when the members dismissed for the 
day that they're not told that there is only one more 
thing for the defense or anything like that in case 
there is a breakdown and we don't offer the deposition, 
we just come in and rest first thing in the morning. 

MJ: That's okay. 

Bring the members in. 

The Article 39(a) concluded. 


The members entered the courtroom. 
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Md: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 

Mr. Higgins. 
ec: Sergeant (b)(6) 
Sergeant (b)(6) U.S. Marine Corps, was called as a witness 


by the defense, was sworn, and testified as follows: 


Questions 


PO PP O PO 


Questions 
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DIRECT EXAMINATION 
by the prosecution: 


State your full name. 
(b)(6) 


Currently you are a Sergeant in the United States Marine 
Corps? 
Yes, sir. 


Current unit, please? 


Marine Corps Air Station, Headquarters Marine Corps 
Squadron. 


by the defense: 


Sergeant (b)(6) how long have you been in the Marine 
Corps? 
Seven years, eight months, sir. 


What's your MOS? 
6842, weather forecaster. 


As a weather forecaster, you have been given military 
training to do that? 
Yes, 61%, 


Can you please explain briefly for the members the 
procedures you use to analyze weather. 

We have a series of satellite charts. We also have 
censors that monitor current conditions as far as 
temperature, pressure, dew point, wind. We also have 
assistants that are called observers that also look at 
the sky condition. We have forecast models that are put 
out by the Navy and Air Force we use to forecast down 
the road. 
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And as part of your job as a weather forecaster, do you 
rely on historical weather data? 
Yes, sir. 


Do you ‘have access to historical weather data? 
Yes, sir. 


Is that for any part of the world? 
Any part that has a reporting station, sir. 


Do you also have access to data that would record the 
timing of sun rise and sun set? 
Yes, sir. 


t 
As well as the various other positions of the sun and 


moon? , 
Yes, sir. 


Is the that information you use to perform your duties? 
Yes, sir. 


In preparation for this case, you were asked to look at 
the weather for An NasSiriyah for the 5th of June 2003? 
Yes, sir. 


And you did that? 
Yes, sir. 


Could you hand this to the court reporter. 


The bailiff did as directed. 


The court reporter marked the documents. 


.¢ 
Questions by the defense continued: 


ont 


Oo PO PO PF 


You have been handed Defense Exhibits I and J for 
identification. «Look at Defense Exhibit I. Do you 
recognize that document? 

Yes, sir. 


What is that document? 
These are actual weather readings from June 5, 2003. 


For what part of the world? 
For An Nasiriyah, Iraq. 


And where did you get these weather readings from? 
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They come from the Air Force Combat, sir, which 
stores -- all data that is reported they store and keep 
it for up to ten years. 


Did you make this document? 
I did not make it, sir. I received it straight from 
them just like this. 


Is it true and accurate to the best of your 
recollection? 
Yes. 


\ 


Best of your knowledge, excuse me? 
Yes, sir. 


I would like you,to turn to Defense Exhibit J for 
identification. What is that document? 

J, sir. 

What is that document? 

This is sun rise, sun set, moon rise, moon set for 

An Nasiriyah on June 5, 2003. 

Where did you get that data? 

It comes from the software program that calculates all 
this stuff based on latitude and longitude. 


Is that true and accurate to the best of your knowledge? 
Yes, sir. 


Sir, at this time the defense offers Defense Exhibits I 
and J. 


Any objection? 
No, sir. 


It will be admitted; the words "for identification" will 
be deleted. 


Do you want to publish those now or later? 
Later, sir. 
All right. 


If I could have those. 


© & 


The bailiff delivered the exhibits to the defense counsel. 
Questions by the defense continued: 
Q. I'm putting Defense Exhibit I on the monitor. 


Sergeant, can you take us through and explain what these 
various columns are? Okay? 


A. Okay, sir. 
Q. What is this column right here? 
A. The flirst column is the date, the year, month and, then 
day. : 
| 
Q. The second column? 
A. That just stands for remarks, sir. 
Md: Stands for what? 
WIT: Remark. 


Questions by the defense continued: 


The next column it has KOXJ in it? 
That is the identifier for the reporting station. 


And this next column? 
That is the date and time. 


What -- 
Those first two numbers are the actual day. The next 
one over are the time. 


PO FO PO 


For example, the one -- the bottom one has been 
highlighted yellow where it says 0060055. 
That is June 6th of 2003 at 0055 local time. 


oO. 


The next column? | 
Those are the winds at that time, sir. That is the 
visibility in meters. 


yO -P 


The next column is a DU? 
That is whatever phenomena is obscuring the visibility. 


What is DU mean? 
That's dusk, sir. 


O PO PO 


What about BLD? 


1177 


FPO PO 


ng 
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That's blowing dust. 


What is BLDU? 
That's blowing dust, and BLDU is a typo. They should 
have fixed that. 


SKC? 

Sky is clear. 

FEW? 

That's the -- blowing dust is causing it to look like 
there's clouds on the surface.’ 


Then the next one where it is two numbers separated by a 
slash, 85/41? : 
The first number is the temperature in Farenheit, the 
second number is the dew point impairment. 


The next one? 
That's the altimeter setting. 


And the next one, RMK? 
Remarks again. 


Where it says WND? 
Wind. 


Data is data? 
Um-hum and estimated. 


And SLP? 
Sea level pressure, sir, and that is the three hour 
pressure tendency. 


The what? 
The three hour pressure tendency, sir. 
What is three hour pressure tendency. 


From that code I can.-- you can look at it and you can 
tell -- the 5 indicates what type of data it is, the 8 
tells you if the pressure has been rising or falling and 
a last three are the amount the pressure has risen or 
fallen. 


Questions by the defense continued: 
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Did you place these highlights on here? 
Yes, sir. 


That is because these are the times you have been 


requested to look at? 
Yes, sir, and also I had to -- the temperatures were all 
in Celsius. I had to transfer that to Farenheit. 


That is something the defense requested you do? 
That is correct, sir. 


So when we look at it, for example, if we take the third 
line down in the highlighted section, that's 1455 in the 
afternoon of the 5th? 

Yes, sir. 


4 
The temperature is 105? 
Correct. 


And then so on and so forth. So at 1704 the temperature 
is 104? 
Correct. 


And continues down that way; is that correct? 
Yes, sir. 


I have removed Defense Exhibit I from the overhead. I'm 
placing Defense Exhibit J on the overhead. 


Sir, do you have the zoom in button? 

You can do it,right there. 

by he defense continued: 

If I can run you through this one. The document tells 
us the location of An Nasiriyah, Iraq? 


Yes, sir. ' 


The 5th of June 2003? 
Correct. 


The offset from universal time, is that offset from 
Greenwich Meantime? 
Yes, sir. 


The sun rise that day was at 0552? 
Correct. 


1179 


e c 


The sun set was 1956? 
Yes, sir. 


a @) 


There was roughly 14 hours of daylight that day? 
Correct. 


The moon rise was at -- 
1012, sir. 


It is in military time? 
Yes, sir. 
What is Begin Civil Twilight? 

The beginning of Civil Twilight is like in the 

morning -- it is roughly, you know, 30 ‘minutes before’ 
sun set in the morning where you start to see some light 
but the sun is not up yet. 


PO PO PFO PO 


And would End of Civil Twilight be the other side of 
that? 
Yes, sir. 


What those two numbers tell us is that there was natural 
light out from 0525 to 2024? . 

Yes, sir. If you go to the next column, the Nautical 
Twilight is the earliest time at which you can -- there 
is natural light that you can use to navigate, so 
there's actual light at 0451. 


Pr O PP OH 


If you are on the water? 
Anywhere, sir. 


That's the same for those? 
Yes, sir. 


The first sign of light that day would have been 0451 in 
the morning? 
Correct. 


And the last sign of light would have been roughly 2100? 
Correct. 


PO PF 0 ae) PO 
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Thank you, Sergeant. 
I'm handing the bailiff Defense Exhibit I and Jd. 


The bailiff delivered the documents to the military judge. 
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Any other questions? 
No, sir. 
Cross? ' 
Yes, sir. 
CROSS - EXAMINATION 
by the prosecution: 


Sergeant (b)(6) good afternoon. 
Good afternoon, sir. 


Where do you get these temperatures? Where do the 
readings actually come from? 

They come from -- it was either a digital. thermometer or 
an old mercury thermometer, sir. 


Located where though? 
At the site in An Nasiriyah, Iraq. 


Do you know where in An Nasiriyah? 

I didn't get an exact picture location, but there was a 
camp there and the weather office is somewhere in that 
camp. 


Well, if you have an object such as a thermometer and 
the sun is beating directly down on it, do you expect 
that object to heat up more than what the temperature in 
the air might, be? 

No, sir. 


You don't? 

Thermometers are designed -- that is what they are 
designed for is to catch sunlight. 

So you do the reading of the thermometer actually 
sitting outside in the sun? 

There's a wooden box that's called a thermal screen and 
everything sits inside of that until the actual time of 
observation and then you pull it out and you let it sit 
there for about three to four minutes, and then you -- 
so you can let it settle. So it's an actual accurate 
reading. It hasn't been sitting out there all day, sir. 


1181 


eo c 


Q. Okay. So the thermometer that's being used isn't 
sitting out there for half an hour catching the heat? 

is Right, just a couple of minutes, sir. 

Q. Okay. And purpose of' it is just to capture the 


temperature that might be in the air in that particular 
surrounding area? 


A. Correct. 

TC: Thank you. | 
Md: Any other questions? 

CC: No, sir. 

Md: I have no questions. 


Any questions from any members? 
Negative response. 


Warning or recall? 


CC: No, sir. 

MJ: Government? 

TC: NG, sre". 

MJ: Sergeant Blake, I want to thank you very much for your 


testimony today. You are excused a witness and you may 
go about your normal duties. 


The witness withdrew from the courtroom. 

CC: May I publish this? 

MJ: Now we'll do it later. 
Members of the court, counsel and I have some issues 
that we need to take up, so at this time I'm going to go 
ahead and dismiss the members until tomorrow morning. 
We will reconvene at 8 o'clock tomorrow morning. 
Again, I want to caution you not to begin your 


discussions, avoid any television, internet or printed 
articles concerning this trial. All right? 
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And if you want to leave your folders there, that is 
fine. If you want to take them with you, that's fine. 
If you take them with you, leave the evidence here. 
The court is in recess. 


The court-martial’ recessed at 1500, 8 November 2004. 


[END OF PAGE] 
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The Article 39(a) session was called to order at 1202, 
9 November 2004. 


MJ: 


Cc: 


TC: 


MJ: 


TC: 


MJ: 


TC: 


The court will come to order. The record will reflect 


all those present when we recessed are again present. 
The members are absent. 


Our court reporter is Staff Sergeant Wyss. 


All right. And the deposition for (b)(6) 2 is 
marked as Appellate Exhibit CLXXIX (179). 


And as I understand, the parties have agreed as to which 
portions of that will be read to the members, as well as 
the procedure that we're going to use, ‘which will be the 
trial counsel will ask the prosecution questions and the 
defense will ask’the defense questions and we'll have a 
third party sitting in the witness stand to read the 
responses; is that correct? 


Yes, sir. 


Correct, sir, with one addition. I will also be reading 
the questions that Captain Folk had asked that we deemed 
are relevant. 


And Captain Folk was the deposition officer? 


No, sir. Captain Folk was Sergeant Pittman's defense 
counsel. 


Ckay. And I have provided counsel a copy of my proposed 
instructions. We've discussed those and there was one 
change that I discussed with counsel that I'll make 
before giving it to the members. 


As I was just thinking about it, I neglected to put 
anything in here concerning the deposition. I intend to 
add during a recess a short instruction to the members 
that they may consider that along with all the other 
evidence, but they should consider along with other 
matters affecting credibility that they have not seen 
(b)(6) jan appear here personally in court so they can 
assess his demeanor as he testified. 


Any objection to that from either side? 


No, sir. 
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No, Sir. 


And I just remind the parties that any objections to the 
instructions or requests for additional instructions 
need to' be made here in court on the record. 


With that in mind, government, do you have any 
objections to the instructions or requests for 
additional instructions as I have proposed them? 


No, sir 
Defense? 
No, sir. 


4 
Has the findings worksheet been marked? 


No, sir. 
Has it? 
No, sir. 


Why don't you bring it up here. 
Have you seen this Mr. Higgins? 
I have, sir. 


Any objection to it? 


No objection, sir. 


All right. It will be marked I would guess as Appellate 
Exhibit CLXXXI (181). We'll use it in the -- I'll 
provide it to the members at the appropriate time. 

Is there anything else we need to take up before we call 
the members? 


All right. Let's call the members. 


The Article 39(a) session concluded. 


1185 


o c 


The members entered the courtroom. 


MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The member are present. 


Good afternoon, gentlemen. Give me a thumbs up if you 
all have got your folders. 


Affirmative response from the members. 


Md: Members of the court, at this time we're aoing to have 
read to you a deposition from a (b)(6) I 
think you may recall you've heard his name mentioned in 
some of the testimony. He is not going to be here to: 
testify, but he was the subject of a deposition and 
you're going to hear that testimony at this time. 


Trial counsel. 


The way this is going to play out is the trial counsel 
will ask certain questions, we have Captain Martell who 
will read those answers from the witness stand and the 
defense counsel will also read certain questions and 
then Captain Martell will read the answer. 


Not that it needs to be said, but Captain Martell is not 
the witness, and when you consider this testimony I 
would also remind you along with all the other matters 
that affect credibility you should the consider the fact 
that you have not had the benefit of seeing (6) 

here in court so that you can judue his demeanor as ne 
would have testified. 


Trial counsel. 
EXCERPT FROM SERGEANT HENNAGIN'S DEPOSITION 
Questions by the prosecution: 


Please state your full name. 
(b)(6) 

Spell your last name, please. 
(b)(6) 


So it's (b)6) 
Yes. 


pO pO BO 
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Now, you were former a Sergeant in the United States 
Marine Corps, correct? 
Correct, sir. 


Were you in the Reserves or on active? 

I was on active duty from May 6, 1996, to May 5, 2002. 

I was released from active duty and recalled on March 3, 
2003. I was (b)(6) on December 31, 2003. 


Can you please just give us your home address? 
(b)(6) 
' 


All right. You'stated that you had been medically 
retired. If you could just tell us why it was you were 


b)(6 : 
()(6) : for (b)6) the 
Naval Hospital on July 21st of 2003. 


What is your current status regarding that? 
Not as the same as it was then. 


Again, ongoing treatment for that? 
Yes, sir. 


From talking with your wife before, you have difficulty 
traveling; is that correct? 
Correct, sir. 


If you could, please describe what difficulty you have 
when you travel. 

I can drive okay, but when I fly, the last time I flew I 
had what's been described as a seizure. When I went to 
get off the airplane I couldn't walk off the plane. 

They had to bring a wheelchair onto the plane to bring 
me off. I was nauseated, throwing up in the hospital 
later on. 


So you had to be admitted into the hospital from your 
condition from that? 
Yes, sir. 


The highest rank you received was Sergeant, correct? 
Yes, sir. 


What was your MOS? 
(b)(6) 
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You have to go to some school for that, right? 
(b)(6) 


How are vou selected for that? 
(b)(6) 


(b)(6) 
No ° * a 


Let's talk about your schooling that you received. What 


‘ 


exactly were you taught? 
(b)(6) 


How long did the ‘school last? 
About a year and a half, sir. 


By the time that you had completed the school, what was 
your competence when it came to the (b)(6) 


(b)(6) 


What is the scale? 
(b)(6) 


All right. So at some point you deployed in support of 
Operation Iraqi Freedom, correct? 
Yes, sir. 


You had to be called up on active duty for that or were 
you already on active duty? 
I had to be called up for that, sir. 


When were you called up? 
My reporting date was March 3, 2003. 


Which unit were you attached with at that time? 

I was called up to Reserve Support Unit and Mobilization 
Support Battalion, Camp Pendleton, California. 

Did you deploy with that unit or which unit did you 
deployed with? 

I deployed with I MEF. 


Who was your OIC at the time? 
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I don't know, sir. We didn't see any officers. 


How about Staff NCOIC? 
I think the closest would have been Master Sergeant 


Do you know how we could spell his last name? 
(b)(6) 


Did he deploy with you? 

No. 

Who was in charge of you when you deployed? 
Sergeant (b)(6) 


Sergeant (b)(6) 
For the transportation part, then we reported to G2, 
I MEF, over at Camp Commando, Kuwait. 


Was it still Sergeant ()@) who was your direct 
superior at that time when you got actually in country? 
It was kind of confusing and none of us really knew. We 
just knew when we got told to go. 


What job did you hold when you qot over there? 
(b)(6) 


So whenever a (6)(6) _ is needed, you're called and 
you're used in that capacity? 
(b)(6) 


Let's fast: forward. Did you have any interaction with 
Camp Whitehorse Detention Facility? 
Yes, sir. 


How so? ‘ 

I was asked for as an interpreter or a translator at 
that facility by Major Paulus as he was planning to take 
over the camp from Major (b)6) 


Do you remember when that was? 
June 3rd or 4th of 2003. 


How did you receive that word? 


I was told by Gunnery Sergeant ()@) I believe that 
they wanted me, and also by Chief Warrant Officer -- I 
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don't remember his name, but he was the OIC of the HET 
Team currently there. 


Were you asked for by name or just someone to act as a 
linguist? 

I did not know how that was. I think by name because I 
think the original request came through the Battalion 
S-4. 

Did you know Major Paulus prior to this? 

No, sir. 

Did you know Major (b)(6) 

I think I met him once or twice. 


How about Major (6)6) 
Again, I think I’ve met him once or twice. 


Were you billeted at Camp Whitehorse? 
At the time, no. 


Where were you billeted at the time? 
The Combat Operations Center in the University in the An 
Nasiriyah museum. 


All right. So let's go forward and talk about June 3rd 
or 4th when you arrived at the actual detention 
facility. Tell us what happened when you got there. 

I just -- the first day I was just out there being an 
interpreter because they weren't sure that I was going 
to be out there full time or not, so I woulda say 
probably from 08 to about 16 or 1700, and (6) went to 
return to COC that evening. 


When you first arrived, did you go directly to the 
detention facility when you arrived at Camp Whitehorse? 
Yes, I did. 


Did you report to anybody? 
No, I did not. 


Did you talk to anybody when you got there? 
I talked to Staff Sergeant (6) because he was 
the Staff NCOIC. 


Now, at that time when you went to the detention 


facility, what were your observations? ; 
Just kind of like everything else in Iraq, dusty, dirty, 
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shot up a little bit. 


How about the interaction between the Marines and the 
detainees? 


The Marines seemed to have things pretty well handled. 


Were you there when any detainees arrived? 
Yes. 


Were you there when (b)(6) arrived? 

No. 

Okay. So you said late that day you went to the coc. 
Did you come back to the detention facility at all that 
day? 

No, sin. 


When was the next time that’ you went there? 
About 1000 the next day. At that point, it had been 
decided that I was going to be billeted at that 
detention center, so I had packed up all my gear and 
moved it over there. 


When you went back over there, did you report to 
anybody? 
Just back to Staff Sergeant (b)(6) 


Okay. Now, at some point did you ask (6) questions 
about his age? 

I believe I asked him about his age at one point and got 
an answer of 52 from him. 


' 
Did he answer in Arabic? 
Yes, sir. 


And all your conversations with him, was that all 
responding in Arabic? 
Yes, sir. ' 


Well, let's talk about when he told you he was 52. When 
did that happen? 
When he was outside in the holding pen. 


Was this before you moved him inside? 
Yes, sir. 


Why was it that you asked him that question? 
I was directed to by Staff Sergeant @<«@) 


1191 


FP OO PY WO 


FO PO PF O 


PO PO BPO 


PO PO PO PY 0 > 0 


e. v 


Did Staff Sergeant (b)6) : say why he wanted you 
to ask that question? 


No, he did not. 


Did you make any inquiry why you would need to ask 
someone what their age was? 

I just figured it was general establishing, it's asking 
name and stuff, you just needed to know how old people 
are and everything. ' 


So from that time forward, when was the next time you 
saw him? 


Approximately 1530, 1600 on 5 June 2003. 


The same day? 
The same day, sir. 


What happened when you observed him? 
I was called back because he had defecated on himself. 

He had diarrhea and you could smell it halfway down the 
other building. It was bad. 


When you say halfway down the other building, how far 
are we talking? 
At least 15, 20 feet. 


What was the temperature outside at this time? Do you 
recall? 
Yes, sir. 


Was it hot? 
Yes, sir. 


Say again. 

Yes, sir. 

So what did you observe? 

Him laying on the floor in a pool of his own feces, a 
very pungent odor. 


Did it appear to be diarrhea? 
Yes, sir. 


Was he still clothed at the time? 
Yes, he was. 


You walk in and you see that. What happens next? 
Next some of the other Marines come in and remove the 
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Do you recall who these Marines were? 
I know it was in my statement but, no, I don't remember. 
I think’ Lance Corporal wy@) and a couple of others. 


Then what did you observe? 


They had to tear his clothes off because there was no 
hope getting them cleaned up. 


Did vou see anyone else there other than (6) and 
(b)(6) 

There was somebody with him and Staff Sergeant 

(b)(6) was in the room. 


Any officers there? 
Not that I remember seeing, sir. 


His clothes are removed. What is the next thing you 
observed? ; 

Lance Corporal ()@) dragging him out to the 
exercise yard. 


How did that occur? 
I think -- I'm pretty sure he was told to take him out. 
I'm not sure of the exact words that were used. 


Who? 

I'm not sure exactly who. So he dragged him out kind of 
in an S shaped around the concertina wire and out the 
door to the corner, and then there was a drop off 
probably about the base of the chair, 12 to 18-inches, 
into the middle of the exercise yard. 


Did you observe the entire dragging? 
Yes, sir. 


How far would you say it was taking into account the s 
turns and all that? . 
Probably 10 to 12 yards, sir. 


Was (b)(6) » naked at this time? 
Yes, sir. 


How did the dragging occur specifically? Where was he 


being gripped out on his body? 
Around his head. 
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How? 
An arm under the chin, kind of pressina the chin upright 
up in here, and Lance Corporal (b)6) was in there 


kind of couching and pulling him backwards. 


So with the forearm -- left forearm? 
I don't remember which arm. 


You just know it was like this? 
I don't remember which arm it was. 


So you have one hand behind the head and a forearm under 
the chin? 
High up. 


So right on top of the chin right underneath? 
Yes, sir. 


What was (b)(6) _ doing? Do you recall who was doing 
that -- who was doing the dragging him by the head? 
I was told who it was by the NCIS officers. 


But you don't recall? 
I knew who it was, one of two people, but I know them 
well enough to differentiate. — 


And the two people being? 
Lance Corporal (b)(6) and Lance Corporal (b)(6) 


All right. Lance Corporal (b)(6) do you recall what 
he was doing at this time? 
He was watching the prisoners at the -- 


Just for charity sake, as you sit there and based on 
your recollection, no one telling you who was doing the 
dragging, you can't say who it was, right? 

Yes, sir. 


One of two people? 
Correct. 


I just had to clean that up. 


Okay. So coming back to the question whether or not 


Lance Corporal (b)(6) what do you recall him doing? 
I don't -- sir, actuatiy I was following the person who 
was dragging @)@) out to the yard and watching him 


in the yard while they went to get other prisoners to 
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clean up. 


Describe the defecation on (bj) during the dragging 
incident, meaning where was it on his body? 
All over from about his naval down. 


What would you estimate WAS (b)(6) weight from what 
you observed? 
Around 200, 210. 


During the actual dragging episode, what were his legs 
doing’? 
I don't remember, sir. 


How were his arms? 
I don't think he was doing anything with his arms. 


Are you saying were his arms at his side?. 
I believe they were at his Side, sir. 


Do you recall whether he was trving to raise his arms 


because Lance Corporal (6) was dragging him? 
I don't remember that, sir. 


Did it appear that ()@6) was providing any 
assistance? 
No, sir. 


When you say no, what do you mean? 
He did not appear to be providing any assistance to 
anyone. 


Was it) dead weight? 
It looks like it was, sir. 


Was (b)(6) making any noises or saying anything the 
whole dragging incident? 
Not that I remember, sir. 


What was your impression of (b)6) position at that 
time during the dragging incident? 
He might have just -- still playing with us, trying to, 


but he just had diarrhea, so it was hard to do anything 
at this point. 


What do you mean by that? 
Having diarrhea really wears your body out, sir. 
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Did you think he was sick at all? 
I didn't know, sir. 


Did you have diarrhea at all while you were over there? 
Yes, sir. 


What kind of treatment did you get? 
I got full bags of IV fluid. 


Where did you get this? 


It was in Nasiriyah with the 15th MEU up at the 
University. 


Was it Lieutenant Commander (b)(6) ‘hat gave it to you? 
No, sir. : 


Do you recall who gave it to you? 
A corpsman with the 15th MEU. 


Do you know what his name was? 
No, sir. 


So, again, going forward in time, during the dragging 
incident, do you recall anv officers? 

I know at some point Major (b)(6) and Major Paulus 
walked up, but I don't know exactly when. 


Do you recall them saying anything? 
No, sir. 


So where was (b)(6) left? 
In the middle of the exercise yard. 


This was outside, right? 
Correct. 


Was the sun overhead or was he in the shade? 
He was in the sun a little bit, sir. 


And you can't recall what the temperature was at this 
time? 
It was hot, but that covers a lot of ground out there. 


What is your definition of hot? 
Probably 95 plus. 


So he's put out there, what happens next? 
He's given water. He's put out there with water and 
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he's pretty much left there. 


Did you see him drink any water at this time? 
No, sir. 


What was he doing? 
Just kind of laying there, sir. 


What do you mean by laying there? 


He was lying down. He didn't get up. I just remember 
him laying out there. 


Did anyone try to talk to him at all? 
I don't remember, sir. 


Do you recall if he was Saying anything? 
He was moaning something, ‘sir, and I don't recall 
anything or sound that made words. ; 


Just mumbling? 
Yes, sir. 


Did you see him receive any medical care? 
I saw .HM3 (b)6) give him a quick vital sign check. 
Everything appeared to be in normal range. 


Did you hear (b)(6) tell anybody that? 
I asked him what he was doing and he said Okay. That 
may not be the exact words, but that is the meaning. 


Did you observe any conversation between Weekes and 
Major Paulus?, 
Yes, sir. 


What did you hear? 
I was in a spot where I could see them talking, sir. 


How long were you watching (b)(6) during this 
conversation? 
Probably 20 or 25 feet away, sir. 


How long after the dragging incident stop did this 
conversation take place? 
I would say probably 20 to 30 minutes, sir. 


So up to this point in time, you've got a conversation 
with @6) . When is your next observation of Mr. 


(b)(6) 
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I believe it's about 2230. They woke me up and thev 
forgot who I had to go talk to about what, but (6) 

was laying next to the fence with his legs -- I think it 
was his left leg on the ground and his right leg crossed 
over his left leg. 


Was he laying on his backside? 

On his back. 

When you see his legs were crossed, what do you mean? 
Okay. Like think, sir, it's opposite. I can't get my 
right leg to do this, but -- © 


Did he have his knee up? 
Kind of like this. 


So his left leg is up with his right leg crossed in the 
shape of a number 4? 
Yes, sir. 


So that's what you see. Anything else that you heard? 
He was making noise. It wasn't words. 


What do you mean? 
Moaning and groaning, sir. 


What was he doing with his hands? Could you see? 
I don't remember, sir. 


Where we left off is talking about your observations of 

(b)(6) around 2230 or thereabouts. At that time, was 
provided any type of medical care? 

Not at that time, sir. 


Did you have any knowledge whether medical care was 
going to be provided to him at that time? 
I had no knowledge either way, sir. 


Did you see anybody that was giving him an IV? 
No, sir. 


Other than (6)(6) did you observe any other corpsman or 
doc check out 4 

(b)(6) 
No, sir. 


Okav. Let's go back just for a moment and talk about 
(b)(6) episode from the time that you saw (6) 
left, where he was left, after the individual drug him 
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out until the time you saw (b)(6) again right around 
2230. 


Did you see Major Paulus at any time during that time 
frame? ' 
A. Yes, sir. 


What did you see him doing? 
I saw him walking and talking to Major (b)(6) Z 
believe he came and talked to me, too, but -- 


>10 


What time frame was this? 
Probably about 17 to 1800, just before sunset. 


Where was this? 
The same general area. 


AS (b)(6) 
The whole compound area. 


Do you recall when Marines had to be put on alert 
because of protestors coming? 
Yes, sir. 


How long did that period last? 
I think it was about two hours. 


From roughly when to when? 
Probably 13 to 15 coming -- I don't ever remember the 
day it was. I remember going and doing it. 
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Q. Do you recall,whether it was before or after the 
dragging incident? 
A,. After, sir. 


Q. Was it still daylight? 
A. Yes, sir. 


Q. Did it end when it was still daylight? 
A. Yes, sir. 


Questions by the defense 


(b)(6) 
Q. Concerning the dragging incident, is it possible 
(b)(6) was uSing his hand to cup the chin? 
A. Yes, it 1S possible, sir. 
Q. Concerning the fact you had diarrhea, did you receive 
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adequate care from the 15th MEU? 
Yes, sir. 


Did they ever tell you what caused the diarrhea? 
No, sir. 


In fact, there were a lot of Marines who had diarrhea? 
Yes, sir. 

All right. In your interactions, your dealings with 
(b)(6) did he ever express any concern for his well 
being? 

Who, sir? 


(b)(6) Did he ever convey to you that ‘he was sick? 
Other than a request for water, no. 


Did he ever tell you that he was injured? 
No, sir. 


Did he ever tell you he was in any type of pain 
what soever? 
No, sir. 


Did he have an Opportunity to do that he wanted to? 
Yes, sir. 


Sergeant (06) I have a couple of questions for you 
that don't have anything to do with what you testified 
to today. I received a package of documents from the 
government labeled grant of testimonial immunity in 
order to testify and some other things along those 
lines. Those documents are addressed to you as Sergeant 
(b)(6) Maybe I'm just confused, but are you 
Still in the Marine Corps as a Sergeant or are you now 
medically retired? 

I'm medically retired. 


When they say Sergeant (b)(6) that's incorrect, they 
should say Mr. 22. : right? 

Yes, sir. (b)(6) 

Are you again -- I may have missed this. Are you 


testifying today pursuant to that grant of immunity 
or -- 
I would have testified anyway, sir. 


Your first day at Camp Whitehorse as a translator was 5 
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June 2003; is that correct? 


I'm not sure, sir, I kind of lost track out in the 
desert. 


I think’ you testified earlier that -- 
It was the 4th or probably the Sth. 


I think what you testified was that you arrived on 

June 4th and worked from 1000 to 1800, then went back to 
get your gear. Can you give an audible answer. Does 
that sound correct? 

Yes, ‘sir. 

‘ 


You were assigned to work as a translator to provide the 
service from the Marines working as guards at the camp, 
correct? 

Yes, sir. 


Did you provide any translation during any of the 
in-processing that you actually observed? 
I would tell people to stand up, sir. 


Did the prisoners and detainees follow your instruction? 
Yes, sir. 


Was (b)(6) the only person you ran across who didn't 
follow your orders in Arabic? 
Yes, sir. 


by the defense: 


I'm going to shift directions on you here. The last 
time you Saw (b)(6) lying in the rec yard was 2230 late 
at night? - 

Yes, sir. 


Do you remember approaching him and telling him to be 
quite? ' 
I did tell him to be quiet. 


And you told him to be quiet because you thought his 
moaning was from because he was uncomfortable being in 
confinement or being captive vice being in some type of 
pain? 

Yes, sir. 


That's all, sir. 
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MJ: Thank you. You can go ahead and drop that off with 
counsel, please. 


Captain Martell withdrew from the courtroom. 


MJ: Anything further, defense? 

Ce. The defense rests. 

Md: Is there a case in rebuttal? | 

TCs Sir, there's one exhibit that I forgot to offer. It's 
Prosecution Exhibit 24. It's identifies one of the 


stips of fact. It's the fit rep that is identified in 
one of the stips of fact. I'm just going to offer that 
in rebuttal. 

MJ: Let me see what you got. 


The trial counsel delivered the exhibit to the military judge. 


Md: Any objection, defense? 

cc: No, sir, but I don't guess being in rebuttal it should 
be attached to that -- 

Md: Okay. 

alee -- because the stipulation of fact is what it's supposed 


to be attached to. I believe 51, sir. 


MJ: Which stipulation of fact? 

Te: 51, sir. It's the stipulation of fact that deals with 
AWS. 

MJ: All right. So you have no objection? 

eter: No objection. 

Md: It will be admitted; the words "for identification" 
deleted. 

TC: I'd ask to have that published at this time. 

MJ: We'll do it. We'll publish all the original exhibits in 
a minute. 
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TC: All right, because I have a copy for each member. 
MJ: Members, that concludes the evidence in this case. 


Does any member have any additional evidence presented 
or want any witness called or recalled? 


Negative response. 


CC: Excuse me, sir. 

MJ: Huh." 

cc: rigor hase tyeseiaiees Via Ieee publish. 

MJ: Have they been admitted? 

CC They have been admitted. 

MJe Okay, we'll do that in a minute. 

cCe Yes, sir. 

Md: Do you want to do that before you argue? 

CCe I think it would be helpful, sir. 

MJ: All right. Let's go ahead and publish that other one as 


well, sir. 


What we're going to do is I'm going to go ahead and 
excuse the members for just a few minutes. 


re I thought you got it. 


TC: No, sir. 
Md: Prosecution Exhibit 24 pertains to the stipulation of 
fact which is Prosecution Exhibit 51. It makes 


reference to 24. 


What I'm going to do is ask the members to step out. 
We've got to reconfigure the courtroom for the 
arguments; and when we come back, we're going to have 
closing argument from the prosecutor and from the 
defense counsel. 


All right. The court's in recess. 
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The court-martial recessed at 1233, 9 November 2004. 
The court-martial was called to order at 1310, 9 November 2004. 


MJ: The court will come to order. The record will reflect 
all those present when the court recessed again present. 
The members are present. 


A question was asked. I was provided a question from 


Colonel (6) as to whether (b)(6) waS a prosecution 
or a defense witness. 


He was a defense witness and he was unavailable to 
testify which is why he testified via -- you heard his 
testimony via a deposition as opposed to his live 
testimony. His unavailability has to do with his 
illness. 


Members of the Court, at this time you'll hear argument 
from counsel. I would caution however that argument 
from counsel is not evidence. It's merely offered to 
the members to assist you in understanding and 
evaluating the evidence. 


Major Francis. 
Uae Yes, sir. 

Permission to enter the well, sir. 
MJ: You may. 
TC: Afternoon, gentlemen. 


Set the example, that's the essence of leadership. 
because a leader who sets the right example can expect 
great things from their Marines. But a leader who sets 
a wrong example can expect tragedy, can expect 
Catastrophe. In this case, gentlemen, when it came to 
(b)(6) and the events of 5 June 2003, Major Paulus 
set the wrong example and what happened with (6) 

was a tragedy. Major Paulus set the example to his 
Marines that it was okay to be cruel and inhumane to an 
old man who is sick. And that's exactly how he was 
treated, cruelly and inhumanely. That's what this case 
is all about. 


Now, the accused is charged with three offenses and 
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those three offenses have elements. And the government 
is required to prove beyond a reasonable doubt that the 
accused violated each of those particular elements. So 
what I want to do first of all is talk about the 
elements of the offenses and then explain to you how it 
is that the government has proven to you that Major 
Paulus violated those elements. 


Assault and battery has three elements. That the 
accused did bodily harm to (b)(6) that he did as 
alleged, and in this case as an aider and abettor, 
meaning he ordered it to happen; and that the bodily 
Kharm was done with unlawful force or violence. Now, 
there are certain definitions that are applicable on 
this particular offense. 


' 
An aider and abettor is someone who encourages a crime 
to be committed, orders a crime to be committed. In 
this case, Major Paulus ordered it to be committed. 


Unlawful force or violence means unnecessary force, 
unprovoked force, more force than what is required to 
accomplish the task. 


Bodily harm means any offensive touching however slight. 
Any offensive touching however slight. It doesn't 
require that some actual physical injury occur. Any 
offensive touching however slight. 


Okay. Now, let's talk about that first element. What 
has the government shown you that proves that Major 
Paulus is guilty of the first element? Aided and 
abetted causing bodily harm CO wy 6) Well, this 
one is very clear. 


Major Paulus sat on the witness stand and told vou he 
gave the order, drag him by the neck. (b)(6) heard 
the order. He didn't know where it was coming from at 
the time, but he heard the order and he obeyed it. You 
have the accused's handwritten statements and his NCIS 
statement that also confirm it. He's the one who gave 
the order. So as far as Major Paulus aiding and 
abetting, that's clearly been established. 


Next slide. The bodily harm was done as alleged. Now, 
here there's the issue of bodily harm. Was the dragging 
the way it was done, is that an offensive touching 
however slight? 
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Well, what did (b)6) say when he's asked that 
question? )@) says, I wouldn't have wanted to be 
dragged that way 1t I was an EPW. I mean, it’s almost a 
matter of common sense when you think about it. Here's 
a man who is 200 pounds. Here is a man who is laying in 
a pool of defecation when he's found. Here's a man who 
is unresponsive to questions.’ A man who according to 
(b)(6) and Major Paulus is gripping razor wire, yet 
exhibited no pain from the fact he's gripping. 


A man that when he's grabbed up by the head and neck and 
is beginning to be pulled that’ way makes no reaction 

like you would expect from someone who is conscious, 
which is reaching up trying to brace the hands because, 
as Commander @) told you, that's going to hurt when 
you're dragged that way. It's a matter of common sense 
that it's going to hurt when you're dragged that way and. 
the natural reaction is to put your hands up there. But 
he didn't do it. And there he is being dragged out of 
this room. 


Now, you heard different variations of the dragging. At 
this point you have heard four. You heard the way 

(b)(6) remembers it, which is the left hand 
underneatn the head, right hand under the chin. pulling 
him in that fashion. You have the way (@)@6) 

remembers, which is the hands up under the neck Llitting 
up the head. You had the way that Major Paulus told 
Agent (b)(6) which is like dragging like a log this 
way. And then you have what Sergeant (p)6) 

remembered, which is like an arm bar, one hand back 
behind the head and the other one up under the chin. 


It doesn't matter which way you believe was the way he 
was dragged out of there. He was dragged out of there 
by his head and neck. That's clearly been established. 
There is no contention on that issue. And that is an 


offensive touching however slight and that is completely 
unreasonable. 


Staff Sergeant (b)6) told you that when he saw 
it he thought it was inhumane. Now, Staff Sergeant 
(b)(6) has problems as a leader, clearly. He 
Gidn't do what he should have done when it comes to 


(b)(6) 


I'm going to interrupt you for just a minute. 
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Members, and I realize that you're looking at the 
slides, there's word "aggravated assault" in that slide. 


Disregard that word. It's simply an assault consummated 
by a battery. 
' 


Do you all understand that? 
Affirmative response from all members. 
Please continue, Major Francis. 


Yes, ‘sir. 

' ‘ 

Now, in the accused's statement he Says that he grabbed 
him by the throat. Now, when Major Paulus was 
testifying he said, well, throat didn't mean throat, 
throat means chin. As you look at that statement, I ask 
you to look at that statement closely when you 
deliberate. he's in his statement almost arguing with 
Agent (b)6) "Well, I don't remember it being any 
type of a head lock. It was him reaching down and 
grabbing him by the throat." 


Now, for anybody else with any measure of common sense 
when you say I saw him grab him by the throat that means 
grab him by the neck, not grab him by the chin. Yet 
Major Paulus wants you to believe that it was just 
grabbing by the chin. But ultimately it doesn't matter 
because whether he's grabbed by the head or if he's 
grabbed by the chin or if he's grabbed by the neck, any 
version you want to believe, it's still an offensive 
touching. It,is completely unreasonable for the 
circumstances. , 


Last element, unlawful force or violence. Was it 
unreasonable given the circumstances? Was it 
unnecessary according to the circumstances? 


‘ 
Now, you've heard from Major Paulus, you have heard from 
some of the other Marines, who make this indication 
that, oh, we thought he was faking. Well, is that 
reasonable given the circumstances at the time as they 
are describing? 


First of all, remember Sergeant (b)(6) He said he 
walks in there, he's on shift with @)@) and 

(b)(6) they're coming on shift at 1600. They walk 
in there, they SEE (py) laying on the ground on his 
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back in a pool of defecation. and (b)(6) Says, well, 
he wasn't following my orders. I asked. well, what 
orders did you give him, Sergeant (6) Well, sir, 


I took a bottle of water, set it right down next to him, 
took an MRE of food and set it right down next to him 
and I ordered him to eat and drink and he wouldn't. 


Well, wasn't he laying ina pool of defecation at the 
same time? 


That's the mentality that they are dealing with there 
because these Marines -- the truth of the matter is 
these Marines had complete disdain for (by) because 
they knew he was involved with the ambush of the 507th 
and they didn't want to give him any type of humane 
treatment whatsoever. And that highlights it. 


Lance Corporal (b)6) is speaking but he can't | 
understand the words that he's saying. Not even 
(b)(6) according to (b)(6) , could understand what 


(b)(6) as saying. SO (b)6) is speaking basically 
incoherently because as he said in his 
deposition, he talked to @@ earlier. He got his age 
from him. So he had to be speaking coherently with on 
another. But now when he's being dragged by the head 
and neck nonetheless, he's speaking incoherently. But 
no one is putting two and two together there's something 
wrong with him like any reasonable person would do, 
laying in a pool of defecation, speaking incoherently. 


(b)(6) , I wouldn't have wanted to be dragged that 
way. Almost everyone of these Marines who were asked 
that question said if you were an EPW Given the same set 
of circumstances would you want to have been treated 
that way? No. Yet that is the standard. Of course 
they are not going to want to be treated that way | 
because that's inhumane. 


And the excuse. Well, he threw himself into the wire. 
That's what ()6) said at first. He threw himself 
into the wire. But when you delve into that a little 
bit more, what do you mean threw himself? Dove into it? 
No, he was standing there and just kind of fell into the 
wire, fell face first. So falling, throwing himself 
into the wire turns into falling into the wire because 
they want ()6) to appear as if he's being 
completely obstinate with them and so that would make 
their actions reasonable. But when you get into the 
details, just like with (b)(6) , you see the actions 
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are not reasonable because they believed (6)(6) was sick. 
And they knew he was sick. But they didn't care. 


(b)(6) Says, well, the wire, you know, it got 
replaced later so that wire that we see in the pen, that 
Prosecution Exhibit 20 that's clear up over the windows 
or halfway up those windows, that wasn't the Same wire. 


Well, we find out from Staff Sergeant (b)(6) it 
was. It wasn't replaced. That's the same exact wire 
that was in there at the time Of (b)(6) being in 


there. And as you look at that wire and you think about 
how someone is falling into it, they are going to hit 
their chest, their face, they are going to fall through 
it. It's going to be pretty hard to fall into it and 
try to put your hands out to brace yourself without 
catching the wire right in the face. 


There's the picture of it. ‘You can see, as you're 
looking at the picture, this is Prosecution Exhibit 20, 
you look on the far right-hand side and that's the area 
that they said he fell into. It could be pretty 
difficult to fall into that and hit that window ledge 
like b)(6 and Major Paulus said happened if you're 
doing.it purposely. 


When it comes to that whole dragging incident, there is 
one truthful witness, one witness you can believe beyond 
any doubt, and that's (6) He came in here, he sat 
there, he doesn't have immunity, he has no deal and he 
told you what he saw. 


He said (b)(6) was sick, (b)(6) was laying in a puddle, 


pool of diarrhea, that 6 was limp. that he -- in 
front of Major Paulus tnat ne and (b)(6) picked up 
Mr. (b)(6) one underneath the arms, one underneath the 


legs, and lifted him and put him in the very back of the 
cell. They had to put him down on the rack back there 
that was being used as the head area where they took his 
clothes off. So Major Paulus sees that the man is limp. 
He sees that these two have lifted him up and carried 


him. 
(b)(6) Says when he sees (b)(6) when he stood up 
that it looked to him like had passed out. He 


didn't throw himself into the wire. He passed out into 
the wire and on the way down hitting his head as he's 
going down. That's what he said he saw and he said he 
was looking right at him. Remember what he said. He 
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urac  (b)(6) had stood him up so he's standing up. 
“(b)(6) starts to walk away, so (b)(6) is turned 
away from his peripheral vision and here's ) 
standing roughly about 10 feet away and is WaALCHIing 


(b)(6) go straight’ into that wire. 
Why is it that) can see that the man is sick and 
(b)(6) can see that the man is limp and (56) can see 


this, put Major. Paulus can't? 


The accused's own knowledge goes a long ways in proving 
this offense. From-his own words, when he says the word 
"throat" in his statement, no reasonable person is going 
to think that carrying a man out by the throat is ever 
going to be reasonable unless you have ‘just complete 
disdain for the person that you're dealing with. 


Major Paulus -- I asked Major Paulus about line training | 
and about his training with martial arts. I said, well, 
have you ever been grabbed by the neck in doing that 
type of training and it hurt? He said, no, I can't 
recall that. I said you never had to tap out? Well, I 
may have had to tap out. That just goes to show -- 
because that should be an obvious answer, shouldn't it? 
Well, of course someone is grabbing you around the neck 
during line training or martial arts training because 
that's a part of the training, the choke hold. But he 
wouldn't even admit that, that yes being grabbed around 
the neck causes pain. 


He had been to the BAS. He said that. He saw that 
there were stretchers there. Yet it's better to drag a 
heavy man whose limbs are limp on the ground by the head 
and neck vice getting a stretcher? He says he went 
through all of the people that were standina when he 


gives this order. Is it better to have (b)6) drag 
this man out by the head and neck than to tell one of 
those other Marines to help him such aS (p)6) who is 


standing right there? 


And also think about this. If Major Paulus really 
thinks that this man is faking and he thinks that this 
man is so deranged that he's going to purposely grab 
razor wire with his hand, then why in the world would he 
allow (6) to be placed in danger by dragging that 
man out by the head and neck nonetheless without 
providing any type of security on that man because 
that's what he's trying to make you believe, that this 
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guy is so deranged that he's willing to dive into razor 
wire. He's willing to grip on to razor wire. 


Yet here's (b)(6) grabbing him up by the neck and by 
the head, starts whipping him out of there. Did he ever 
think that this guy could reach up, (b)(6) is exposed 


over the top of him and give him a punch right in the 
throat? And there's no one providing cover. He's not 
flexi-cuffed. That goes to show he knew the man was 
sick, he knew the man was no threat, but he didn't care. 
He just didn't care. And to him that man was getting 
exactly what he deserved. 

i) 


The defense of don't blame my client, he's just a baphon 
works when your client is a PFC at times, but it doesn't 
work when your client, the accused, is a Major of 
Marines, honor roll graduate from AWS. The accused is 
not stupid, but that's what he wants you to believe that 
he was, that even though there's all these signs and all 
these things that obvious, he can't see it. And that's 
just not the truth. 


The bottom line is, members, when you look at the 
elements of assault and battery, you break down the 
evidence of exactly what occurred and how it occurred 
and the condition of (6) , the accused is guilty 
beyond a reasonable doubt ot assault and battery. 


Let's talk about the maltreatment charge. There's two 
elements to that. One, that (6) was subject to 
the orders of the accused's; and, two, that the accused 
maltreated him by forcing him to lie on the ground naked 
for approximately ten hours and by failing to provide 
him proper:medical care. 


The definition, maltreated means any unwarranted, 
harmful, abusive, rough or unjustifiable treatment which 
results in physical or mental pain and suffering and is 
unjustified and unnecessary for any lawful purpose. So 
let's look at the elements and the evidence you have 
heard. 


Well, the first one is a no brainer. Was he subject to 
the orders of the accused? It's obviously that he was. 
That's a no brainer. I'm not going to waste a lot of 
time with that. 


Was he maltreated? Well, first of all, let's talk about 
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Commander (b)(6) What did he tell you? If aman is 
suffering from the type of diarrhea as (b)(6 was you 
don't leave the man naked out in the sun in the heat. 
You don't do it. You put him in the shade. And that's 
really a matter of common sense. 


Staff Sergeant (b)(6) told you, no, he's left out 
there. He's out there without any shelter. We left him 
out there. Was there an option? Was'there an 
alternative to leaving him out there in the sun on the 
bare ground? 
And there was an alternative and Major Paulus knew there 
was an alternative at the time because the sheik is 
being moved at that exact time from the area where he: 
was supposed to be at in that building into the holding 
building. So they had a cot available. He hada 
building available. If he wants to keep ()6) away 
from the other prisoners because he's sick or because 
there's health reasons, well, why not just move him over 
there and put him on the cot or put him back in the 
cells but on a cot. 


Is the best option really to leave him naked on the bare 
ground out in the heat? And that's another thing when 
it comes to the maltreatment, common sense. You go to 
the beach on a hot day, the sand heats up, it gets 
scorching hot. You put someone who's naked, bare skin, 
on the scorching hot sand and the person is going to 
start writhing in pain. 


Major Paulus talked about, well, I thought he was faking 
because he threw himself into the razor wire and he put 
his hands out the whole lenath down and because of what 
I had learned from Dr. (6) before about faking 
patients, that led me to believe that he was faking. 
That gripping razor wire doesn't cause concern or being 
dragged out by the neck and making no motions that could 
cause pain caused no concern, naked body laying on 
scorching desert sand and he's still makes no reaction. 
Still do you think he's faking it? 


When vou're talking about Staff Sergeant (b)(6) ' 
(b)(6) . like I said, has a lot to be desired as a 
Staff NCO and he has a lot to be desired as a person. 
But on the 5th of June what was the example that was set 
for him? What example is set for Staff Sergeant 

? 


(b)(6) 
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He's dealing with the sheik. He hears the commotion 
going over in the cell with (b)(6) He goes over 
there to see what's going on. When he gets over there, 
what does he see? He sees biG 3 naked body being 
drug across the ground and ‘right up beside him, right 
out in front of him by (b)6) by the neck. And he 
sees that and he sees Major Paulus and he sees other 
people standing around and he sees no one doing 
anything. 


What is he supposed to think because the tone is set by 
the OIC? The OIC has said this is okay to treat this 
tan this way. It is okay to allow this man to be 
dragged. It is okay to allow this man to lay out in the 
scorching hot sand because this man deserves what we're 
Giving ,him. That is the example that is set and that is 
the example that is followed for the next seven hours 
untiliye is found dead. 


(b)(6) _ what do they say about (b)(6) 

when they take him out there? He's laying on the ground 
the sun is at 10 o'clock in the sky and the man is 
looking straight up into the sky making no movements at 
all, none @<@) believes the guy is sick, but Major 
Paulus can't see it. 


HM3 (b)(6) . Even (b)(6) Said that if it would have been 
a Marine he would have treated him differently. But 

(b)(6) iS a (6) kid. Yeah, he's a corpsman, but 
he's (by(6) years Old. And he's certainly not an officer. 
And when (<6) comes up to Major Paulus as Major Paulus 
described it when he testified the other day, and (6) 
Says to Major Paulus, sir, he might be faking but I real 
don't know: for sure. 


When (b)(6) Says that to him and then (b)(6) says, sir, 
just look to see if he's clutching his chest or look to 
see if there's any other thing that go on with him, as 
an officer of Marines, especially an officer of Marines 
who's been to AWS and received training on law of war 
and treatment of EPWs, who he has taught those classes 
to Marines and taught the principle treat them like you 
would want to be treated, then at that point he had an 
obligation, he had a duty to say, wait a second, you 
just told me a minute ago that the man could be 
suffering from a heart attack and now you're telling me 
that he might be faking but you're not sure. The answer 
is never to that question let's leave him out in the 
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sand and in the heat and on the scorching desert sand 
and see what happens. 


The correct answer is never that -- in any situation it 
is never that when imposed that type of diagnosis or 
assessment by a corpsman because that's what Major 
Paulus heard. That's what he‘told you that he heard. 
He didn't take any temperature. He didn't give any 
medical care, none. And this isn't the first situation 
where someone has had diarrhea out there at Camp 
Whitehorse. And you've heard it's running rampant. 
Some Marines have to have IVs because they get so bad. 


And here's (b)6) who nobody sees drinking water, 
here is who is lying motionless on the ground 
(b)(6 P : : 
and no one thinks, okay, let's give him something, some 

treatment. Even’ if it's someone sitting there making 


sure he's drinking water. 


Well, Sergeant (p)@6) Says, well, before the dragging 
incident we tried to give him water but he spit it out. 
How was he breathing at the time? Well, he was gasping. 
He was always gasping. Gasping? What do you mean by 
gasping? You know how if you've run, just finished 
running and you're breathing heavy? So you're going to 
try to put water in someone's mouth when they are 
breathing like this [indicating]. Of course, he isn't 
going to be able to drink it. But it just goes to show 
they don't care. 


No doctor is called because they don't care, because 
that is the example that was set. Even the corpsman can 
be influenced by the example of the OIC. 


(b)(6) they start their shift at 
2000, it goes from 2000 to midnight. (b)(6) is in 
the same spot, still naked on the bare ground. Mr. 

(b)(6) during their shift defecates himself two more 
times. Two more times. (b)(6) sends out EPWs to have 
him cleaned up. But he's not even moved. Right? So 
where is all the dirty water going? Where is all the 
defecation going that they're washing off of him? 
Basically now you've got a situation where he's laying 
in defecation in the cell, dragged out, put out in the 
outer cell and now he's laying in defecation again 
because even though they might wash it off his body it's 
going to be down around him. Is that humane? Is that 
how we'd want a Marine treated? Clearly not. 
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(b)(6) Can't remember if a corpsman is called or not. 
But if you remember from his testimonv. he said 2340 the 
man defecates and at that time (6) and him go check 


him. And in his statement that he gave the day after 
makes no mention of a corpsman checking him. And who 


was the very next shift to come on duty? It's (b)(6) 
shift at midnight. So 20 minutes later (6) shift 
comes on. And where 'S (py6) _ He's back in his tent. go 


it certainly wasn't (b)(6) who's checking him OX (6) 
who is checking him Peeause nobody checked him. 


An example was set by the OIC, (b)(6) is laying in 
his defecation that's been washed off his body and no 
one is caring, no one gives a concern. Even if wy) 
tells you I thought the guy was sick, even if bV6 
tells you I thought the man was sick, nobody PO. 
because that is the example that was set by the OIc, 
this man is going to get what he deserves. 


Even (66) said that is not the way a Marine would have 
been treated. It's not the Way we want Marines treated. 
When 6 Shows up, what did he have? He Says that when 


he looked -- examines ()6) , when he's called out 
there (6) ' is found dead by (b)(6 , that 
he looks at (b)(6) , and what doés he see. He sees 


dust on his open eyes. I Said, you saw dust on his 
pupils? He said, yes, dust on his pupils. Boy, 

(b)(6) must be the master manipulator, master 
Manipulator, because he can grab razor wire and not show 
pain, he can be dragged around by the neck and not show 
pain, he can lay on scorching hot earth show no pain, 
and he can have sand on his eyeballs and not have 
irritation. 


Probably one of the most blatant statements that was 
made in this case regarding the insensitivity and 
complete noncaring attitude regarding (b)(6 is when 
(b)(6) Said pursuant to a defense question, well, we 
really couldn't afford to get the stretchers dirty 
because we really didn't have a way to clean them. aA 
stretcher. A stretcher is supposed to carry the sick 
and the wounded, and they can't use the stretcher to 
carry (6) because we can't clean it later. That 
was utterly and completely ridiculous and it just goes 
to show the complete insensitivity of frankly the whole 
outfit. 


What about the accused's acknowledge? He says he comes 
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back right around 2200 because there's a transfer of a 
prisoner. He goes out and he checks on @<@) and 
there 1S @y@6) right in the same place where he had 
left him at around 1700. The man has not moved. 


He's told the man has defecated himself again. And what 
does he do? If you read his statements, he goes out 
there and he checks and there he is on the ground naked. 
He hears him moaning nonetheless, moaning. Didn't 

(b)(6) just tell him be looking for other signs and 
symptoms? And now the man is moaning, now the man has 
another period of defecation, and Major Paulus doesn't 
care. Does he call for a corpsman? No. Does he do 
anything? No, because he frankly doesn't care. Is that 
how we want Marines treated? Is that the standard? Is 
that the acceptable standard? No, it is not. 


Bottom line, members, is that when it comes to the 
accused's treatment of m6 on the 5th of June, it 
was maltreatment and he is guiity and that is clear and 
that's been proven in spades. 


Dereliction of duty. There's elements here as well, of 
course. The accused had a duty to safeguard the 


physical health, welfare and treatment of ()@) the 
accused knew or should have known of his dutv: and the 
accused derelict negligently by allowing jg @ to be 


dragged by the neck, getting him to lie naked on the 
ground and failing to provide proper medical care. 


Did the accused have a duty? Yes. Clearly established. 
We really don't need to go into a whole lot other than 
to say the duty is clear under Geneva. Your duty is 
treat him humanly, protect him against acts of violence, 
provide him medical care adequate for their needs. 
That's the duty. Major Paulus knew the duty. He said 
that when he took the stand. 


The accused actually knew of the duty. It was an AWS 
class, a class that he gave the Marines. He knew what 
his duty was. He knew what the obligations were. 


The accused was derelict in his duties in relation to 
(b)(6) It's all the same evidence. We don't need 
to go back through it. The same exact evidence. The 
bottom line is, members, that the accused is guilty of 
dereliction of duty as well, and that's clear and that's 
been proven beyond a reasonable doubt. 
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The bottom line is, members, when it comes to the events 
of the Sth of June regarding (b)(6) the accused is 
guilty of each and every offense on that charge sheet 
and the government has proven each and every element 
beyond 'a reasonable doubt. And the reason that all of 
this happened to (6) the reason that there was 
the tragic -- the tragedy that happened on that day is 
because the accused set that example, the wrong example, 
and thus everythina that happened therefore happened to 
the detriment Of (b)(6) And there's no way you can 
look at these facts, no way you can look at them through 
whatever spectrum you want to and Say that there's any 
Way that it was reasonable what he did because it is 
not. 


You can't fake diarrhea. You can't fake not having pain 
when you're gripping razor wire. The man was not faking 
it, it was not reasonable to believe that. he was faking 
it and Major Paulus had all the signs to look at to 
include even ()@6) | caveat that he might be faking but 
he didn't know. Major Paulus is responsible. Major 
Paulus is guilty. 


Thank you. 
Thank you, Major Francis. 


Let's take a ten minute recess. 


The court-martial recessed at 1358, 9 November 2004. 


The Article 39(a) session was called to order at 1408, 
9 November 2004. 


at 


MJ: 


cc: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. 


Mr. Higgins. 

Yes, sir. 

I have two objections to the government's closing. 

The first one was the slide regarding aggravated assault 
which Your Honor did correct during the closing. I 


submit that that unfairly prejudiced Major Paulus not 
guilty of the aggravating portion. 
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Did you -- and I know I didn't mention it for the 
record, but I was provided copies of the government's 
slides beforehand. 


I didn't see that slide in there. 
Sir, when I gave my copy to Captain Emerich to put up 
there, I think he got my old version vice the correct 


version of that slide. That's why I gave him my actual 
version of it. 


This is the one I had and it Says aggravated assault. 
Yes, sir. 


If you want to raise any issues and, quite frankly, I 
didn't look at it. 


I went through them right before opening, sir. 
I do have it, sir. 

Does it say aggravated or does not? 

It does say aggravated, sir. 


It's was a mistake not a strategic decision to allow 
that to be shown. 


I'm sure it was and I'm sure it was a mistake on the 
part of the prosecution. I also gave the curative 
instruction probably before they noticed it and I'm 


satisfypthat took care of any issue. po 
Yes, sir. 

Any other -- 

Yes, sir. 

Improper comment on the client's right -- Sixth 


Amendment right to counsel, the client would have to be 
a baphoon, it's a common defense, I don't remember the 
words, along those lines, were to have known what was 
going on. By commenting on the defense that hasn't even 
been put on because I haven't even argued yet, that 
would go right to the heart of adequate representation 
of counsel to comment on what my defense may or may not 
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be and -- 

I'm not following you. 

Yes, sir. 

I understood the statement. I mean, I understand what 
you're talking about in the argument, but I don't 
understand how that relates to the Sixth Amendment right 


to counsel. 


Because client is a baphoon by assuming a lawyer 
involved coming together with the defense and saying, 


oh, I guess I'm stupid, I™a. guess I did a stupid thing, ..— 


and that would affect my ability now to get up in front 
of the members and make whatever argument I would make. 
Your response. 

Well, sir, I wasn't arguing prohibiting the defense to 
presenting a defense. I was arguing that's what Major 
Paulus is trying to depict himself. 

Anything else? 

No, sir. 

Mr. Higgins? 

No, sir. 


Let's worry about that later. Let's take care of this 
issue now. : 


Yes, sir. 
What is the remedy you're seeking? 
A mistrial. 


I'll treat that as a motion for mistrial and it's 
denied. I'll tell you I think the reason I'm having 
trouble or had trouble understanding the nature of your 
argument simply is that it struck me as a fair comment 
on the evidence and that is that an individual who 
observed the facts and had the information that Major 
Paulus had, along with the education and background of 
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Major Paulus, it's not reasonable that they would come 


to the 
stupid 
stupid. 


conclusion that he was faking it, whereas a 
person might. Major Paulus clearly wasn't 


I don't see how that relates to the Sixth Amendment nor 
would it preclude you from putting on any defense or 


making 


any particular argument. 


Yes, sir. 


; ‘et 
So your motion is overruled. 


May I have a moment? 


Sure. 


Let's take a recess. 


The Article 39(a) session recessed at 1413, 9 November 2004. 


The court-martial was called to order at 1414, 9 November 2004. 


MJ: 


CC: 


The court will come to order. The record will reflect 
all those present before we recessed are again present. 
The members are present. 


Mr. Higgins, you may make closing argument. 


Context, perspective, and reasonableness, I told you 
this case was about in my opening statement. What I 
said then and I say now is when you review the facts of 
this case in the context and from the perspective of 
Major Paulus, you'll find that his actions on the Sth of 
June 2003 were reasonable and that he's not guilty. 


Context creates perspective. When I was on active duty, 
the Navy started bringing in seminars from Stephen 
Covey's Seven Habits of Highly Effective People. They 
were quite frequently. They were almost weekly in the 
late 90's that these were being offered. And although I 


didn't 
bought 


get to take one of the seminars, I went out and 
the back. 


And one of the stories he tells in there is of a time 
that he's teaching, he was a college professor, and it 
was kind of an experiment that he set up with his 
students. He went to one half of his class and he gave 
them this picture and said here's a picture of a young 


woman . 


He went to the other half of his class and he 
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gave them this picture and said this is the picture of 
an old lady. Then he went down in front, went up to his 
overhead similar to that and put this picture up, and he 
says, class, what do you see. And the half that had 
been given the first picture raised their hands and said 
I see a young woman and the half that had been give the 
other picture raised their hand and said I see an old 
lady, and then they had at it. 


What do you mean it's an old lady? There's the nose, 
there's the lips, here's her head. The other side of 
the class said, no, it's a young woman. That's her 
neck, there's her jawbone, her ear and her nose. And 
then he told them what he had done. He was able to show 
them how he set the context and how he created the 
perspective. 


Whereas Nobel Prize Winning author Henry Bergson said, 
the eyes see only what the mind is prepared to 
comprehend. The government would have you believe that 
it's all crystal clear. It's an old lady. It's a young 
woman. It doesn't take into account the context and 
what was happening. 


Three Colonels took the stand, took an oath, and told 
you that in their experience in dealing with Major 
Paulus as a Marine, their opinion of his military 
character was outstanding. That is the Marine that was 
in Iraq at Camp Whitehorse on May 28, 2003, when he 
takes over as Officer in Charge from Major 6) a 
Marine that Colonel Osterman described as peing in the 
top five to ten percent of Marine officers that he knew. 


He comes down. He does a two day turnover with Major 
(b)(6) He learns about the in-processing that they 
do. He learns that that is the most dangerous time. 
That's the time when the guards are yelling similar to 
boot camp that you see in his statement, he uses that 
term, similar to boot camp, and they have to establish 
control over the detainees. 


They had incidents of potential danger. They had a 
prisoner come in with a razor blade in his mouth that 
had to be removed. He learns as part of the 
indoctrination they're all given a medical screening. 
He's told that medical screening is done by two docs who 
are topnotch, good to go. 
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He learns that Staff Sergeant (b)6) who the 
government called, whom the aovernment has given 
immunity, Staff Sergeant (6) is going to be 
his senior Noncommissioned Officer. Staff Sergeant 
(b)(6) couldn't claim not to know what his job 
was. ‘lhis 1s going to show up clear, you're going to 


get a copy of this, it was provided to you. What this 
is is the draft copy of the fit rep he submitted to 
Major (b)(@6) describing what he was responsible for, 
what he telt his job accomplishments were as a senior 
Noncommissioned Officer. 


May 28, 2003, Major Paulus takes over the detention 
facility. We know immediately within that time period 
he has Doc (@6) give a class on how to ‘handle -- the 
prisoners handiing their waste because he sees that 
there's a problem there, and they all attend that class. 
They learn that although somebody doesn't look sick 
there could be diseases that they have that they could 
pass on, they need to be careful and they needed to take 
better steps towards it. 


3 June 2003, Major Paulus has been Officer in Charge for 
four, maybe five, days. )@) comes into the camp. 
He's obstinate. He will not follow the commands. 
Remember this is the time period during in-processing 
where the guards are trying to establish the authority 
over the prisoners. He won't comply with their 
commands. Gome, everybody listened to gome. 


We're told he was suspected as being part of the ambush 
on the 507th. He is not the first prisoner we know to 
come through. You have the logbook, it shows you that. 
He's not the first prisoner to come through that is 
suspected of being part of that deal, but he is the 
first prisoner that won't listen to gome. He's the 
first prisoner that says, no, that's whinny, that will 
not listen to the orders that the guards are giving. 


Staff Sergeant ()6) logs him in as fair. He 
says he's lethargic. Remember that sergeant that 
testified from the HET team? What did @)@) do 
right before he was captured? He ran. e ran from 
them. Walking quickly, not trying to hide, when he was 
in danger his chosen method of escape was running. 
Lethargic running from a squad of Marines. (b)(6) 

checks him and finds him to be healthy. 
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June 4th, day six Major Paulus is OIC. You heard that 
Major Paulus was down at Tallil Air Force Base, but he's 
told from Staff Sergeant (b)(6) that the HET team 
has come and that they have interviewed -- interrogated 

(b)(6) and they'd passed word he will not cooperate, this 
guy 18 not going to corporate with you. 


The second day he has contact with ()) He's seen on 
the first day he's not going to cooperate. He hears on 
the second day that the intelligence unit that had an 
Arabic speaker says he's not going to corporate. Well, 
what ‘else did you hear about in that interrogation? 

(b)(6) won't take water from the people in the room 
that don't speak Arabic. He refuses water from the 
Sergeant that testified. He takes it from the 
translator. 


What else is learned in that interview? He starts 
answering questions before they are translated to him. 
Not just why, why, why, no, no, no, he's now being 
interrogated on his involvement in killing Army soldiers 
and he can understand those questions before they are 
put to him in Arabic. 


5 June, seven to eight days, one week and one day as 
being Officer in Charge. That's the grand total of time 
that Major Paulus has had to get to know his troops. No 
indication, there's no reason not to trust them. 


We know the sheik arrives on the 5th of June. We heard 
originally he was supposed to have special treatment. 
You heard how,that building, the latrine, was set up for 
him with a cot and the other -- the radio from Colonel 
Murphy. And then it's learned that his followers had 
rioted against the Marines, now it's going to be 
changed. Now he's to go into general population. He's 
going to be treated like every other prisoner which is 
going to require indoc, segregation and he needs to be 
moved from where he's at. 


Major Paulus and Major (b)(6) come down to the 
detention facility. Remember Major ()@) is Major 
Paulus' immediate senior officer. They come down to the 
detention facility and they smell the defecation. They 


walk in and Lance Corporal @@) says he's 
heina uncooperative, he will not compiy witn our orders. 
(b)(6) told you earlier in the day he's refusing to take 


water. No one else testified to the breathing. Always 
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gasping, he'd been seen by a doc. He'd previously been 
seen by a doc. 


Perspective. The context has been created as soon as 
Major Paulus arrives into that holding cell. Context 
was created on the 3d, it was created on the 4th, it's 
created with the report he gets when he arrives on the 


5th. He's an uncooperative prisoner and that's what he 
sees. ‘ 


He walks in, he sees (b)(6) lying on the floor and 
he's told he won't listen to our orders. Get him up. 
Tell him to get up. Gome, gome, no response. Fine. 
(b)(6) , pick him up. He's picked up. Remember 

is standing closer to him and (6) the 
witness the government has told you is tne oniy one that 
you can fully trust. @@ is further away. 


Lance Corporal (b)(6) and Major Paulus tell you (b)(6) 
is standing there, he falls forward and he catches 
himself and let's him down into the wire. What exactly 
does (b)(6) Say to you? Does (b)6) say his head hit 
the wail, that he saw his head hit the wall? No, he 
does not. What he says is he hears a snap and he sees 
his head give a little jerk. This man is supposed to 
have passed out and fallen forward and smashed his head 
into a wall. It wouldn't be a little jerk. But if 
he's -- may I, sir? 


If he's falling forward -- and remember (b)(6) is 
behind him. If he's falling forward, catches himself, 
his head is going to jerk and you're still going to have 
your smack. It bleeds perspective. 


He lands in the razor wire. The razor wire, it's been 
suggested you'd have to be Superman to hold on to it 
because he shows no sign of pain. that. sharp razor wire. 
Did ()6) have any cuts? Did @g@) have any cuts? 
They nave to reach in. He's entangled in this. They 
have to reach in and take him out. Okay, maybe they 
don't. Maybe they were careful. How about Prisoner 
(b)(6) because he's smack dab in the middle of the stuff. 
He's fallen down onto his back. 


So however way you take it, that got him out Fither 
(b)(6) goes in and does it by himself or (b)(6) 

and (p)¢ do it together. They reach in and pull him 
out vy ule arms. If they're pulling out by the arms, 
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that means he's laying on his back. You're going to 
have a clearer view looking at the original. Look at 
the original. If he is in razor wire on his back, razor 
wire on his back, why isn't his back torn to shreds. If 
it's that sharp that it would cause pain to grab, why 
isn't his back torn to shreds? There were no cuts on 


his back, yet he was lying supposedly in this razor 
sharp wire. 


He's taken out. He's laid down. The guards are saying 
he won't cooperate. ()(6) the one witness the 
goverhment has told you. can be helieved, testified that 
at this time he thought that ()@ was being 
uncoonerative, that he was not trying to assist them. 
(b)(6) the witness without immunity, the witness 
without, a deal, 6) 


Have him take his clothes off and clean up after 
himsel f Gome, Gome. He won't get up. Sergeant 

(b)(6) | is in at this point talking to him in Arabic. 
The witnesses tell you he acknowledges (p)¢6) and 
turns away from him, doesn't listen. Gome, gome. He 
doesn't get up. 


Lance Corporal (b)(6) , get him out of there. Lance 
Corporal @)@) joes over, he turns and he looks to 
Major Pauius. can't do or something to this effect. 
Major Paulus looks, he sees the only place that doesn't 
have defecation on him is his neck. Drag him by the 
neck and get him out of here. He did not give that 
order with the intention that 6 ‘be hurt. 

(b)(6) did,not execute that oraer with any type of 
unaerstanaing that he was to hurt (b)(6) 


Danger to Lance Corporal (b)(6) No security or 
words to that effect being provided in the qovernment 
argued. The evidence before you is that (b)(6) is 
standing right there with his M16, Major Paulus nas a 
pistol on. Major (6) has a pistol on, Staff Sergeant 
(b)(6) has a pistol on. He was being covered 
more than adequately to protect Lance Corporal 

(b)(6) Was it a danger? Major Paulus told you, 
yes, it 18, but the question is whether he would do 
something like that. A crazy man as he was called by 
the government wasn't being rowdy. He's being passive 
aggressive which means you do nothing. It's the exact 
opposite of doing something. 
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What about his arms? Major Paulus is on the stand now. 
He's gotten to hear all the other testimony. He knows 
what he's being charged with. I think the question 
might have come from the Bench. What about his arms? 
Yes, sir, they were clean. I didn't think to do it. He 
got right in front of you and said I did not think to do 
it by his arms and the question is quite clear. 


You're testifying at a court-martial.: You are charged. 
You have heard the three. four ways in English which 


it's been described ()@) has been dragged. One of 
them has three other people that say they saw it. And 
(b)(6) also if you remember on cross-examination 


admitted to saying it, so it must be four, too. So four 
people have said they have seen that. ' 


The special agent who took their statement has testified 
very close to the time he testified. He describes 
another way in which (b)6) was dragged. He says you 
said it. You're a liar. You're a liar. If someone 
lies to save their skin, do you get on the stand and 
introduce another way in which he was being dragged? If 
you're lying, does that make any sense? I think both 
sides agree that Major Paulus is a very smart person to 
get on the stand and put it another way he was dragged 
because you're a liar. 


There's two drawings, the one done by (b)(6) with all 
the red Xs on it. Do you all remember that? It shows 
up in some confusion. People are different places 
throughout the time, all the dragging people are 
supposed to be. They are indoors, they are out of doors 
as far as the holding pen goes. 


Major Paulus tells you that when (b)(6) picks him up, 
picks him up, he has his back to him. Remember during 
Major Francis' questioning during the cross-examination, 
he says he grabs him, he gets down and does like this. 
He had his back to me. But this is what you see. Yes, 
it's what he saw when he came to the door. He has to 
step back out of the doorway because (b)(6) is coming 
directly at him. 


Staff Sergeant (b)(6) is inside. He can see 
what's going on. He appeared limp. Most of the 
witnesses have said that his leas were straight out in 
front of him. Now, q@)@) says the point he sees 
them -- Major Paulus 1s standing outside the door, 
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(b)(6) is inside. When he sees him he's helping 
with his legs, and everyone else says that afterwards 
his legs are straight out. 


Back to this picture again. If my legs are straight out 
and I'm being dragged, am I only going to have scratches 
on the lower portion of my back or am I at least going 
to scratch the heck out of my buttocks if that's 
dangerous? If my legs are up somewhat, that's the exact 
angle -- showed in these photos is the exact angle in 
which I'm going to have scratches. If his legs are flat 
out, ‘there should be scratches all the way down or at 
least in this area right here of his buttocks, scratches 
to his’ lower back. 


His arms. His arms. They're down by his side. Now, no 
witness testified to him being unconscious during the 
dragging. Every witness that saw his face said that his 
eyes were open and he's conscious, but his arms are down 
by his side. If you're being dragged by the neck -- the 
suggestion is if you're being dragged by the neck you 
would reach up to it. If you're being choked and it 
hurts, you tap out. What if it doesn't hurt? 


You know later in the day, some short minutes after the 
portion that we're talking about, he's given the sternum 
rub. It can't hurt but it causes pain. When he feels 
pain, what is his action? His hands go up. His hands 
go up. He's not feeling pain. You tap out in line 
training if you're feeling pain and you can't breathe. 


(b)(6) did,then say he wouldn't want to be dragged. 
He also said, the line of questioning was along the 
lines of how you want to be treated. Treat others as 


you want to be treated yourself. He said he wouldn't 
want to be doing it and he wouldn't act that wav. If he 
was in that position he wouldn't act the way j@ 

was acting, but he wouldn't be fearful of being dragged 
the way he dragged 6) was his testimony. 


(b)(6) inhumane is what he testified to, the 
dragging was inhumane. Remember we went through that 
series of questions with him. Was he conscious? Yes. 
Did he look like he was choking? No. Did he feel like 
there was any pain? No. If you had saw any of those 
things, what would you have done? JI would have stopped 
it. That was his previous testimony at that point. 
Then he comes in and says inhumane. 
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Major Paulus. Lance Corporal (b)(@) 


Sergeant (b)(6) , Lance Corporal (66) vere all 
standing there. None of them saw a need to interfere. 
We didn't hear from Major (b)6) but obviously as the 


senior man present he' could have stopped it. He chose 
not to. No evidence of that. 


As to the questions that have been asked would you treat 
a Marine like this, whether it be @@) Major Paulus, 
or dragging him to medical, would you treat a Marine 
like this? Would a Marine act like this? Would a 
Marine find himself-in this Situation, conscious but 
refusing to comply with orders or from the point of view 
conscious and sick? Would a Marine have told any of 
these other Marines if he was sick that he was sick? 
Yes. 


Weekes is sent for. Other witnesses have testified that | 
Major Paulus sent for him. Major Paulus is asked the 
question, Did you send for him? He says he believes 
either himself or Maj OY (b)6) did it. Why not say you 
did it if he's a liar? ‘it's corroborated. Why not say 
he did it if he's a liar? He was called to assess the 


cell and check @@) for cuts because he had been in 
the concertina wire and ne grabbed on to the concertina 
wire when (b)(6) had to remove his hand. He comes to 


look at him. 


He comes up to Major Paulus and says sometimes diarrhea 
is a sign of a heart attack. Check his vitals, go 
ahead. And he checks him. That exam shows that his 
vital signs are normal. We heard from Commander (b)(6) 
that there's no indication of a heart attack or stroke 
from anything that happened or was seen that day. But 
that exam finds his heart rate in normal limits and it 
finds no signs of trauma. There are no cuts on his 
hands, there's no bump on his head, there's no cut on 
his head. If you pass out and smash head forward into a 
concrete wall, it's going to leave a mark. None, no 
mark. 


Not onlv does Petty Officer (b)(6) tell Major Paulus 
that (by6) is okay, Sergeant @<) asks him and he 
tells Sergeant m@ he's okay. 

Best case, worst case, testimony by HM3 (b)(6) . He is 


22, an E-4. He's interviewed three or four times by 
NCIS regarding this, and you heard in one of those 
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interviews that a Marine Corps Lieutenant Colonel was 
suggesting that his exam, that he had given less than 
100 percent to the exam Of (b)(6) suggesting that's what 


led to (6) dying. Best case, worst case puts any 
blame on somebody else. 


But -- and, again, he testifies after best case, worst 
case that he said that he should stay there. He says 
that 6) should stay in the sun, that that is the call 
he makes to Major Paulus. If you're testifying in this 
case as the person being accused, do you take the stand 
and not agree that you just followed the medical advice 
if you're a liar? Maior Paulus took the stand and told 
you, no, it wasn't (b)(6) that said that, I said it. 
These are my actions, I said that. And the reason why 
he needs to stay out there is because he simply refuses 
to stands up and use the head like all the other 
prisoners and we see no reason why he can't stand up. 


Remember the deposition you heard this morning? 

Sergeant ()6) talking about later how he sees (b)(6) 
laying with his legs up in a figure four, one being 
raised, the other knee over. That's mobility of the 
legs. He's able to move his legs, yet he refuses to 
stand up, which makes him a danger because he's 
defecating on himself and he's in danger to defecate all 
over one of the holding cells where they have to have 
the prisoners sleep and where they have them eat. 


(b)(6) ' testified that Major Paulus told him to go 
find hima t-shirt. If you're testifying in this case 
as the person,accused, why do you not get on the stand 
and agree with that if you're a liar? Major Paulus told 
you, I don’t know who said that but that was my 
understanding as to what was going to happen. Why not 
simply say that he said that? He took the stand to tell 
the truth. (b)(6) also testified about the t-shirt. 
It was his ungerstanaing that that was supposed to 
happen, but he believed it fell through because of the 
alert. 


Now (b)(6) now is in the back pen and (b)(6) testified 
about the sun at 10 o'clock. He wasn't Saying -- if you 
remember his hand gestures, he wasn't saying 10 o'clock 
as in this way, he was saying 10 o'clock out there, 
which makes sense because it's 1700. 


(b)(6) is cleaned. After every time he defecates, (b)(6) 
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is cleaned. If you don't care, if, you want to be cruel 
and maltreat Prisoner (@) why not let him lay there 
in his own defecation? Why go through the hassle of 
getting up to other prisoners, getting them all the 
cleaning supplies and’ have them go in and clean him if 
your intention is to be cruel and maltreat him? Why not 
just leave him in his own defecation if you're callous 
to him? They don't. They don't. 

He's given water after he's placed in the ven. You 
heard that this morning from Sergeant (b)@) 

deposition, a bottle of water that's placed in there for 
him. This is where he is. 


Now, the government has talked about again (b)(6) not 
screaming out from being put on the scorching sand. 

It's common sense he says. You go to the beach, the 
beach is hot. This flat hardened dirt does not look 
like any beach I have ever been to. It isn't powdery 
sand that's been baking in the sun. If it's that hot -- 
you notice how short this shadow is in this picture. We 
can assume the sun is pretty well overhead so it's 
sometime in the middle of the day. The prisoner is 
sitting down on that scorching sand supposedly. 


About 1800 the cell has been cleaned, the sheik has been 
moved, (b)(6) is in back, and someone's -- 
understanding someone is supposed to try to find him 
clothes. He has water back there. The latrine is 
empty. Why not place him in the latrine on that cot? 
Because the perception of @)6) is he's deliberately 
defecating himself. He's taking 1ilness. All the 
prisoners had to be herded out of that holding cell 
after he did this. What would be the effect on the 
behavior of other prisoners if his behavior got him his 
own special cell with a cot? It would be rewarding his 
behavior. 


1800, Major Paulus and Major (6) leave the detention 
facility. You recall 1800, about this same time, it's 
also when Doc (6) says a runner shows uv to aet a sheet 
from him and he gives them a sheet for @)@) We 
have no reason not to believe that that occurred. But 
around that same time period Major Paulus and 

Major (6) are walking back from chow the alert 
happens. An alert was called at 1730 or 1800 by the 
chronology. Major Paulus qoes back, he's part of the 
QRF, meets with Major @)) they get out some orders, 
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they get the whole base on alert. He takes the ORF and 
he goes out and he posts them about a kilometer outside 
the fence. The alert goes on for about 45 minutes to an 
hour. He comes back in. Remember that. 


And you heard multiple times that alert was because of 
armed protestors, followers of the sheik, were on their 
way down to the camp. That alert ends. They come back 
in, they do a quick debrief, has a series of meetings to 
make sure the troops are going to be vigilant and the 
situation is going to be monitored because nothing like 
this has happened at the camp before. He stays in the 
tadio shack monitoring the situation. About 2200 he's 
called’ out on the ISR. At no time has anyone from the 
detention facility called him on matters. ISR didn't 
report jznything else unusual down there. 


He goes over because they are transferring a prisoner. 
You have the logbook. You have the exact time the 
transfer happens. It's 2200. He goes over with 
Sergeant (6) and they hear the moaning. They are 
told he's defecated himself again. gg) and (ye 
both testified he defecated himself again and they send 
somebody else to clean him up. Both ()@) and (6) 
testified as giving him. Water. @@ . says he's 
also given food and they clean him, they handle it. 
They don't report it up. They don't call and say he's 
sick. That shift handles it. 


They report at 2200 to Major Paulus. Okay. He's 
defecated himself again, walks over. Hey, that moaning, 
has he been doing that all along or did he just start 
doing it when I showed up? It's not hard when you have 
a guard posting composed of Corporals and Lance 
Corporals to figure out who the Major is regardless of 
rank insignia. And they know he's the boss. You heard 
that a lot of other prisoners would act that way. No, 
he started that just when you showed up. 


(b)(6) hears him. me) . tells him to be quiet. 

You heard from (b)@6) the only prisoner that would not 
comply with orders in Arabic. Now he has defecated 
himself again. We know he can move his feet. He's 
simply refusing to get up and go and do this. He still 
remains a hygiene risk inside that holding cell. You're 
not going to reward him with a cot. 


What is his motive? Well, you heard prior to June Sth 
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that there were at least two prisoners that faked their 
way into An Nasiriyah hospital and a reunion with their 
family and a Coca-Cola. You heard about the Lieutenant 
Colonel who was faking the seizures. He goes to An 
Nasiriyah, his whole family shows up. They get a call 
from the MPs, hey, this guy is up here, his whole family 
is here, he's drinking coke, take him back down. 


He comes back down. He continues to fake when he's down 
there. Dr. (b)@6) comes down and in front of Major 
Paulus, he's taking it and I'll show you, and he sits 
him up and lets him:go. What does he do? He catches 
himself from hitting his head. He catches himself from 
hitting his head leaning forward and grabbing on to the 
ledge before you fall. ' 


There's a prisoner called Heavy D who faked heart 
symptoms. The same thing. He ended up in the hospital 
in An Nasiriyah where he was from with his family there. 


Major Paulus has been told he's been cleaned, they have 
transferred the prisoner and he leaves. He goes back to 
the radio shack and continues to monitor the security 
situation and then he goes to the rack around midnight. 
And I asked him, did you call down to the guard force 
and check in with them around midnight? No. They know 
how to reach me if they need to. These are Marines. 


And may I have the indulgence for a moment to talk about 
this. They can take care of these situations. He's got 
Noncommissioned Officers down there. He has a Staff 
Noncommissioned Officer down there. They don't need the 
Major's constant supervision. They know how to reach 
him, they know the situation and they handle it. And 
that's what Corporal q@) shift does, they handle 
Lt: 


We know he defecates himself again during this time 
frame. Major Paulus isn't called about that and we know 
that from the testimony. Now, there's a suggestion that 
he defecates himself and the doc -- excuse me. There's 
a suggestion that all of this occurs right at 2340. I 
know even as a Staff officer, when I was in the Navy, I 
had to make log entries when I had duty and I know when 
I made a log entry of something that happened when I was 
making the entry, I looked at my watch and I wrote down 
the time I was making the entry. I did not write down 
the time the event occurred. That's common sense. 
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This log, the daily log, the 2340 entry, we know that 
his vital signs were checked. mya had heard that 
(b)(6) was coming down. @)@) Sald it might be (b)(6) 
it mignt have been (ye) i don't want to testify to 
anything I'm not 100 percent sure to. But he was 100 

percent sure that none of his -- neither of his two 
Lance Corporals were going to check vital signs and he 
didn't do it. He was 100 percent sure of that. 


Look at this log entry. You'll see that Staff Sergeant 
(b)(6) had started to put the time down for the 
entry he made on the 6th. That tells us that that 2340 
entry was not something fabricated later. We know from 
this exhibit that Corporal (<6) was so diligent in 
keeping log entries, now, we start a new page and we 
attend ithe prisoners, he went ahead and put them in even 
though they were already there on the bottom of the 
previous page. It's erring on the side of caution. 


Corporal (b)(6) vas the only guard not called by the 
government. Every single guard from the shift that the 
defecation started was called but Corporal (b)(6) The 
one who said that he was checked on. Well, b)(6 and 
(b(6) both took the stand and told you that tney aran't 
go down and see him. 


If you take the time line from the next shift, and 
basically the testimony was they came on at 10 past 12. 
Lance Corporal (b)@) was put on a roving. It took him 
five minutes to rove and on the second time around he 
Saw (b)(6) wasn't moving and they take action. that 
puts time ot death at about 20 past midnight. (b)(6) OF 
(b)(6) was down there. They checked vitals ON (b)(6) 
and he died within the hour. Four interviews -- tnree 
or four interviews with NCIS, you didn't give a 100 
percent. Is there motivation there to lie? 


Corporal (b)(6) also told us that from where Mr. (6)6) 
was he was under constant supervision with adequate 
light. (b)(6) also told us that he moved inside the 
pen during wnat shift. He died near Doc pe) . Doc (b)6) 
sees dust on him. Major Paulus tells you he sees dust 
on him. Doc (6) told you it appeared like he was 
sleeping which normally means our eyes are closed when 
we're asleep. But he's dead and his eyes are open. 
He's defecated himself again most likely on death. His 
eyes open after he dies. He's not in pain from dust in 
his eyes because he's dead. There's dust on everything. 
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It doesn't show he was left that long. We know he was 
checked at 2340. They clean him again. They clean him 
again. He's dead weight. I apologize, he's dead. He 


cannot give any resistance. It takes four people to 
move him, possibly a fifth if Doc (6) helped out. If 
he's dead weight, (6) is the one person able to 


move him. He wasn't dead weight when he was being moved 
DY (by(6) | 

I want to talk to you about credibility of Major Paulus. 
The government counsel has, and I expect an opportunity 
to rebut, will argue that he's’ got a credibility 
problem. His handwritten statement is done the next 
day. Like any Marine officer, something has happened, 
you write a statement. Whatever it may be, get the 
statement done. 


NCIS. You have the Results of Interrogation, Results of | 
Interview. He goes down. He's not called into NCIS. 

He goes down and finds them and talks with them. He 

goes down and finds them and meets with them. They say, 
hey, can you come back the next day? He comes back the 
next day and they give him what's known as a cleansing 
warning. Anything you said prior to this can't be used 
against you. Do you still want ‘to talk to us? Yes. He 
initialled every one of those paragraphs. 


He read that statement and he signed it and he did not 
take the stand and deny that he read the word "throat." 
His point was he didn't see anything sinister or 
anything wrong in the use of the word "throat" vice the 
"neck." The Results of Interview, look at that. I 
believe it's the last line of the last full paragraph 
they talk about "neck." 


He took the stand yesterday. It was 17 months after 
these events occurred on trial. Who among us could 
describe with detail an entire day 17 months ago? Now 
obviously it's a different type of day. There were 
things that happened and statements written the next 
day. I'm not suggesting that in 17 months he hasn't 
thought about this day. I'd submit he's probably 
thought about June 5, 2003, more than any of us. But it 
wasn't remarkable when it's happening. These Marines, 
for the most part, that testified doing the best that 
they can to remember something at the time that wasn't 
remarkable. They didn't believe they'd done anything 
wrong. 
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Look at the bigger picture of how they testified. Every 
opportunity he had that didn't agree with his knowledge 
of the facts he told you. He told you. There's no 
question anyone in this courtroom is mind the 
reasonableness of his actions is what's at stake here. 
Wouldn't it have been reasonable to take him by the 
arms? Yes, it would have. Yes, it would have. And he 
told you, yes, it would have. I didn't think of it. If 
you're going to lie do you say that? Do you expose 
yourself like that? That in and of itself could be an 
argument the government could have made. 


Members, he could have been dragged by his arms, ° 
therefore, taking him by the neck isn't -- wasn't 
reasonable. Is that a lie? Is that someone lying? 
That's tthe crux of the case. No. He took the stand, he 
told you what happened, he believed he had committed no 
crime. He testified to that in the exchange regarding 
Special 6 and the throat statement. 


Mr. Higgins, I'm going to give you about ten more 
minutes. 


Yes, sir. I'm almost finished. 


He does not hide behind the other testimony, I've 
already covered this, how he's dragged. It might not 
agree with what someone else says. 


(b)(6) not saying to leave him in the ree nen and 

said, yes. Why not hide behind ()@) The 
t-shirt, why not say he ordered him to get it rather 
than not sure. That was the understanding of what was 
going to happen. And the arms I just covered. 


Three Colonels took the stand. Three Colonels took the 
stand and told you that in their opinion Major Paulus 
was a truthful person. The judge may instruct you on 
reasonable doubt. Part of that instruction on 
reasonable doubt is reasonable doubt is a fair and 
rational doubt based upon reason and common sense and 
arising from the state of the evidence. 


If in your analysis of the evidence you think it's one 
way, it's reasonable that it might be the other, you 
think that's a young woman, it's reasonable it might be 
an old lady, that's reasonable doubt. 
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In judging this case, you must -- I submit a request 
that you place in the context in which Major Paulus was 
and from the perspective in which he saw it created by 
that context. We have been able to go through this case 
in a courtroom after months of investigation and 
preparation by four lawyers. I submit it should be 
judged in the context in which it occurred. And if you 
view the evidence in this case through the context of 
Major Paulus and the perception which: he had and the 
perspective of which he had of ()@) you'll find 
that his actions were reasonable. For that reason, you 
should return a verdict of not guilty. 


Thank you. 
Thank you, Mr. Higgins. 


Ten minutes. 


The court-martial recessed at 1515, 9 November 2004. 


The court-martial was called to order at 1526, 9 November 2004. 


MJ: 


TC: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are present. 


Major Francis. 
Yes, sir. 


Gentlemen, since the government has the burden of proof, 
I get the last opportunity to speak to you before you 
deliberate. And there's just a few points that I want 
to make. 


First of all, the defense has a problem in their 
analysis, and the problem is that (6) was not 
faking.  (b)6) Symptoms were reai and any 
reasonable person knows, any person with an iota of 
common sense knows, diarrhea cannot be faked. Diarrhea 
in temperatures over 100 degrees when you're having 
multiple bouts can lead to a serious condition. 


So it doesn't matter if you have a young woman who is 
suffering from diarrhea or if you have an old hag that's 
suffering from diarrhea, diarrhea is diarrhea, and 
diarrhea in those temperatures can lead to a very 
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serious condition. 


You hear talk about the situation with the Lieutenant 
Colonel who is faking a seizure, something that can be 
faked. 'We're talking about a man who has real symptoms 
that can be seen by pools of defecation. Real symptoms. 


The defense talked about context. The context. Talked 
about Major Paulus' perspective. So let's look at 
exactly what Major Paulus' perspective was by looking at 
his own words. 

Looking at the NCIS statement first, page 2. What does 
he say about the diarrhea? When he comes into the cell 
he sees the man has feces all over him. All over him. 
Is that, faked? No. That's diarrhea. It can't be 
faked. 


He says in his NCIS statement that (6) wavered and 
fell into the wire. Wavered and fell into the wire. 
Remember this is his statement. This is the one he's 
swearing to, swearing is the truth. This is the one 
that he's bartering back and forth with @ye) on how 
the dragging actually occurred. You remember b)(6) 

said, well -- or actually it was Major Paulus wno sala 
this. . And ()@6) suggested to him, well, m@ is 
saying it was an arm bar. It was no arm bar. It was by 
the throat, and he wanted to be sure that that got into 
his statement. 


It says on page 3 of that statement (b)6) made a 
weak protest, ,and what. he's talking about here is that 
when (b)(6) and (b)(6) are taking off his clothes. 


He makes a:weak protest. He was saying something 
because he doesn't want them to take his clothes off. 
Yet as soon as that man begins to be dragged by the neck 
and anybody who has any iota of common sense will know, 
that's going to cause pain and he sees nothing, no 
reaction out of the man. Well, it must not hurt. 


It says in there that he ordered (b)(6) to grab him 
hy the neck and drag him out, and he only recalls that 
(b)(6) hands were around the throat to complete the 
maneuver. When you use the word "throat" it has a 
certain connotation. It doesn't mean chin. It doesn't 
mean top of the head. Throat is throat. And if that's 
what you're going to put, then that's what you mean 
because it's your statement and you have just been 
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notified that you are suspected dereliction of duty and 
you've been read your rights. Then you want to be sure 
that ever word in that statement is accurate and says 
what it means. 


Yet he uses the word "throat" and he's insisting that it 
be there because that's his perception, that's his eyes 
on, that's what he's seeing. And any man who is 
perceiving that.another man is dragging an old sick man 
by the throat can't have any idea of care for that 
person or consideration because nobody is going to want 
a Marine of theirs, a friend of theirs, even a complete 
stranger there unless they have complete disdain for 
that person, dragged around by the head, neck, throat. 


That brings up one other issue. This is something I had 
not mentioned before and it's the issue of variance. 

The military judge is going to instruct you about 
variance. 


You have heard about the number of different ways that 
(b)(6) -was dragged. If you find that one of those 
ways is more logical than another but it still captures 
the basic essence of what happened and that it is an 
assault and battery the way he was dragged, then you can 
still find the accused guilty. So if you believe 

(b)(6) ' way is the most logical way, but you still 
believe that's assault and battery, then you can still 
find him guilty of that offense. Or if you believe the 
way Major Paulus told Agent (b)@) , which was the log 
technique, was the more reasonable way, again you can 
find him guilty. 


Major Paulus says in his statement, page 3, NCIS 
statement, the rear end and backs of his legs were 
dragging on the cement. This is his perception. 

Mr. Higgins showed vou the photograph of Mr. Hatab's 
body. But if (6 , basic physics, is being lifted 
up off the ground what portion of his body is going to 
have the most contact with the ground? Where is his 
weight centered? It's going to be right there where you 
see all those brush marks on his buttocks. And as 
you're dragging him, his heels are going to be what's 
following. But the force of the weight is right there 
on the buttocks region, and that's where you're going to 
see the injury because that's where the weight is 
centered. Basic physics. 
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(b)(6) knew to take him to the yard where he dropped 
him. The word "dropped" has a certain connotation. Not 
that he took him out there so that it wouldn't cause any 
pain for him, as if Major Paulus cared, but then when he 
took him out there he dropped him. Dropped him. Does 
that mean that Major Paulus was really caring or 
considering how that dragging was taking place when he 
uses the word "dropped him?" It says also in there 

(b(6)  Gid not make any movements. This is after he is 
out in the pen. He sees (b)(6) making no movement. 


Now, Mr. Higgins suggested, well, that's not soft, beach 
sand. Okay. What if it's not soft beach sand? What if 
it's hard as a rock out there? Cement gets pretty hard, 
too -- or gets pretty hot too when it's out there in 100 
degree heat and direct sunlight all day. It doesn't 
matter what it is, what kind of surface it is, it's 
going to heat up and it's going to get hot. 


(b)(6) said diarrhea may be a symptom of a heart attack. 
If (b)6) is a Marine and the Marine is under your 
care and custody, and you hear the words from a corpsman 
that the Marine may have suffered a heart attack and you 
just let it go, that is in no sense what you're supposed 
to be doing when it comes to your duty. If someone says 
he may: have suffered a heart attack, wait a second, 
heart attack, that's potentially lethal. Let's get a 
corpsman out here or let's get a surgeon out here to 
look at this guy because if the corpsman is telling me 
that there's got to be reasons for it. Especially if 
the corpsman is 22 years old, that he sees that and he 
says to himself it might be a heart attack, then we 
better get (b)(6) out there. 


If you have a Lieutenant Colonel who is faking the 
seizures and you call the Commander ()@) and you have 
this (b)(6) who is faking some other illness and you 
get Commander (p)@) then why when (@)6 has real 
symptoms that you know cannot be fake, wny aon't you 
just call Commander (6)(6) or call Commander (b)(6) 

Is it so hard? No. 


Major Paulus doesn't even inquire of (b)6) , let's call 
Commander 6) , what do you think about that? It's 
not even brougnt up. Why is it not even brought up? 
Because they don't care. 


2300, I observed (6) in the same spot and he was 
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moaning loudly. I asked the guard how he was doing and 
the guard said "I think he shit himself again." Just 
the phrasing of that shows his lack of care for this 
man. 


The defense submitted as an exhibit the NCIS ROI, the 
Results of Interview, of Major Paulus. If you look at 
that Results of Interview, you'll see that it 
corroborates very well the statement that Major Paulus 
gave to them the next day. And what does he tell them 
and what's described there? A cupping of the hands 
around the neck. Not something up on the chin, around 
the neck, cupping of the hands around the neck just like 
(b)(6 said because that's Major Paulus' perception. 
That's what he's seeing. 


But at the time he is giving these statements -- and I'm, 
going to show you this when we talk about his 
handwritten statement here in a minute. At the time 
he's giving these statements he's thinking, well, what 
does it matter? He's just a prisoner, he's just some 
guy that's linked to the 507th, so what would I care if 
I said he gripped him around the neck? But now that 
he's charged with an offense and he's here in a court of 
law and he realizes that if he sits up on the stand and 
says, yes, I saw him grip him around the neck just like 
he told NCIS, then pretty much he sunk his own ship. 

But that is what he told NCIS and it's corroborated 


right in that document that the defense wanted you to 
see. 


The most clear indication of Major Paulus' state of mind 
though is right there in that 6 June statement, the 
statement that's made that morning that @@) has 
died. So at this time Major Paulus knows 4)@6 is 
dead. He knows about the diarrhea. He knows about 
everything that was going on with him, and now the 

man -- he learns the man is dead. And he sees it with 
his own eyes. 


And so he writes a statement. And what does he say? 
First he says it was clear that m6 was much older 
than his two companions. So he's indicating right there 
the age of the man, much older than his two companions. 
Not a little older, much older. That's what he's 
saying. That's how he's describing ()@ - 60 he 
believes he is old. 
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He described (6)() / when (6)@) first comes in as 
being whinny, as always saying why, why, why when they 
are going through the search process. But did he say 
that (6)6) was self-destructive? Was (b)(6) 

grabbing weapons? Was (b)(6) trying to injure 
himself? No. He's going through a strip search, he 
doesn't’ know what's going on, he's saying why, why, why, 
I don't know what's going on. 


And another thing with that is he's actually protesting 
being strip searched. How much pain is being strip 
searched going to put you through? It will put you 
through some indignity but not a whole lot of pain. Yet 
(b)(6) is protesting just the mere strip search. 
Major Paulus sees this. Yet roughly about 48 hours 
later when (p)@) is being drug by the neck and 
gripping razor wire and doing all the other things Major 
Paulus is saying that he saw him do and he's not saying 
a word, not making one protest, and yet that doesn't 
click in his mind that maybe there's something wrong 
with this guy. seriously wrong, and we need to call 
Commander ()6) we need to call Commander (p)¢) 

No, because that makes no sense. 


Another interesting thing. Major Paulus says in his 
statement on page 3 basically we all were aware about 
the retrieved M16A2 from the 507th meaning that they are 
aware of why (b)@) was captured and that was 
captured related to the 507th incident. Why would Major 
Paulus if they've had all these other prisoners that 
have come through the camp that have dealt with the 
507th, why that morning when that man is found dead aoes 
he think he needs to put that in his handwritten 
statement that he's doing himself? Why would you need 
to mention that the man was captured in relation to the 
507th when you have a logbook? Why the need to mention 
it? Because you know subconsciously that was the reason 
why you were treating him the way you were, that you had 
disdain for him. But you wanted to eliminate that as 
the potential reason why you treated him the way you did 
because no one is asking you about it, but you just 
decide to slip it in there. There's no really reason 
why other than to show, to absolve what his motive was. 


Also interesting there, he uses the word "accused." He 
uses the word "accused" in dealing with mg). Not 
that he was captured in relation to the incident, but 

that he was accused. Accused has a certain connotation 
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as well. 


Again, page 4 and 5 on that statement, considerably 
younger companion. Considerably younger companion. 
He's talking about thém standing up, going through the 
stand up, sit down phase that they had to go through. 
And refers to (p)@) in relation to the two his 
considerably younger companions showing that he knows 
that “(by(6) is old. a4 


(b)(6) He mentions on page 6 that (b)(6) is trying 
to take off (@)@6) drawers or his clothes after 
he's defecatea. Ana (b)(6) ' gays, no, no, or 


something to that effect, wnich he describes more fully 
in his NCIS statement about the weak protest. So 
(b)(6) can protest the clothes being taken off, yet 
when he's seeing the guy drug out by the head and neck, 
when he sees the grasping of the razor wire, nothing is 
triggering with him that something is wrong with this 
guy? Why would you protest your clothes being taken off 
yet a few second's later after you have fallen into 
razor wire, which 6) says he passed out, now he's 
making no protest whatsoever as he's being ripped out of 
there by the head. 


He says on page 6 the diarrhea covered his entire lower 
body. Then he says my estimation was that he wasn't 
sick. Diarrhea covering his entire lower body, but my 
estimation was that he wasn't sick. That makes no 
sense. If you have diarrhea you're sick. You can't 
fake it. 


Fed up, I instructed (b)(6) to drag (b)(6) naked 
body. He did so and dumped him there. That's how he 
describes when (66) took him out to that pen, he 
dumped him there. snat doesn't sound like that any type 
of a smooth flowina humane movement, does it? It sounds 


exactly like what (b)@6) eaid he saw when he came back, 
which is he shows up, (b)(6) has him somewhere around 
the head area, he couldn't remember exactly what, but 
(b)(6) is tired. (6) is breathing heavy. So 
says I decide 1'm going to help him. 
(b)(6) 
So (b)(6) goes up and grabs (bj) by the shoulders, 
(b)(6) grabbed him hv the legs and then they lifted 
him anto the pen. (bj) head, as you recall, you 
heard him testifying, he said nis head is limp laying 
against his chest. Gentlemen, he's still passed out. 
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He passed out going into that wire and he didn't wake 
up. And his eyes may have been open, but they weren't 
making contact with anybody. That's why when he's out 
there he's looking straight up in the air. And until 


(b)(6) gets out there and does the sternum rub on him, 
ets what brings him to. 


And he's summoned back to the detention facility and 


when he finds -- when he gets back there (@@) is 
still naked and he's lying there in the pen moaning. He 
said one of the guards stated that q@ had 


defecated, but I didn't go into the pen to check., So he 
gees the diarrhea before but he doesn't go in to check 
to see’ what the consistency is this time, to see what 
his condition is now because he doesn't care. If it's a 
Marine, is that acceptable? Is that an acceptable 
reason? If a Marine was an EPW and his captors had the 
same analysis to come up with I thought he was faking, 
that would be laughable. 


Same statement he says nothing led me to conclude 

(6)(6) had a legitimate health problem. Following 
prisoner transfer I went to bed. Ha. Nothing led him 
to believe that he had a legitimate health problem. 

He's seen the man moaning. He's seen the man have two 
periods of diarrhea. He's seen that he's old. He saw 
his complete inactions when he was dragged, hands at the 
side, legs straight out. He knew the man spoke English. 
(b)(6) didn't know that because ()6) didn't show 
up until the 4th. 


But Major Paulus saw him actually speaking Enalish on 


the 3d when he was brought in. Yet when ()@) is 
trying to talk to @)@6) and everybody is trying to 
talk to (6) he's just mumbling incoherently. 


Mumbling incoherently, is that a fake symptom if you 
have diarrhea and everything else? You know it's not 
faked. Is it reasonable to believe it's faking? And 
it's not. 


Also in that statement he says ()6) was too heavy 
to carry. He's talking about the EPW's who had to lift 
him, three of them who had to lift him to put him in the 
bodv baa. So he knows (6) is heavy, yet he thinks 
(b)(6) can just handle it on his own, no problem 
taking him out by the head. 


Then you heard his testimony from the other day, (b@) 
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saying -- that he heard Weekes say he might be faking 
but I'm not sure. When Weekes' utters those words when 
he's just talked about the heart attack previously, and 
then he says look for clutching of the chest, that's 
what Major Paulus told you that @@) told him to look 
for clutching of the chest, another symptom. 


At that moment, with everything else that he's seen, he 
definitely should have called somebody, and any 
reasonable person would have. And there's only one 
explanation as to why he didn't and it is because he 
didn't care about this man. He didn't care and he set 
the wrong example for those Marines and because of that 
example none of them cared either because you can't tell 
me that a Marine if he was a prisoner of war with other 
Marines and he saw those same symptoms by another Marine 
that he wouldn't try to do something, that he wouldn't 
try to assist and get that Marine medical care. Of 
course they would. 


Now, Mr. Higgins, he's done a fine job for Major Paulus. 
He made a great argument. He's a great advocate. He 
has great skills. But with all the skills that 

Mr. Higgins has as an advocate, he can't make blue for 
orange, neither can he make orange blue because blue is 
blue and orange is orange and that's just the way it is. 
All he can try to do is convince you that blue is orange 
or orange is blue. It would be up to you whether you 
allow that to happen. 


Likewise in this case, he cannot raise reasonable doubt 


where it does not exist. There is no reasonable doubt. 
(b)(6) was not faking. (b)(6) had real symptoms . 
died. And (b)(6) received no medical care. 


It doesn't matter if 1t’s an old woman or a young woman, 
the treatment should have been the same, the analysis 
the same. 


The military judge will instruct you as to what 
reasonable doubt is and what reasonable doubt is not. 
Reasonable doubt is a genuine misgiving whether you 
believe the facts in the case prove the accused 
committed the offenses charged. Reasonable doubt is not 
speculation. Reasonable doubt is not conjecture. 


The government has proven that the accused committed 


these offenses, that the accused had no legitimate 
excuse for his actions. Gentlemen, the government asks 
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you to find him guilty. 
Thank you. 
Thank you, Major Francis. 


Members of the court, at this time I will instruct you 
on the law that's to be applied in this case, and I'll 
tell you right now I will give you a copy of these 
instructions. I'll give it to the President when you 
close to deliberate. Like your notes, you will have the 
benefit of everything that I read to take back with you 
tnto your deliberation room. 


When you close to deliberate and vote on your findings, 
each of, you has to resolve the ultimate question of 
whether the accused is guilty or not guilty based on the 
evidence presented here in court and the instructions 
which I will give you. It is my duty to instruct you 
upon the law. It is your duty to determine facts, apply 
the law to those facts and thus determine the guilt or 
innocence of the accused bearing in mind that the law 
presumes the accused to be innocent of the charges 
against him. 


You have just heard an exposition of the facts by 
counsel for both sides as they view them. Bear in mind 
that the arguments of the counsel are not evidence. 
Argument is made by counsel in order to assist you in 
understanding and evaluating the evidence. You must 
make your determination of the issues in this case on 
the evidence as you remember it. 


Counsel may have referred to instructions that I would 
give you. In that regard, I will merely say if there is 
an inconsistency between counsel's argument and the 
instruction that I give you, you must preclude that mine 
is the correct statement of the law and follow my 
instructions. 


During the trial, some of you may have taken notes. You 
may take your notes with you into the deliberation room. 
However, your notes are not a substitute for the 
evidence admitted in the trial and should not be shown 
to any of the other members. You may use your notes to 
refresh your own recollection. 


You may find the accused guilty of an offense only if 
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you're convinced by legal and competent evidence beyond 
a reasonable doubt as to each and every element of that 
offense. I will now discuss with you in the order as 
that they appear on the charge sheet the various 
offenses. 


In the Specification of Charge I, the accused is charged 
with the offense of dereliction of duty. In order to 
find the accused guilty of this offense, you must be 
convinced by legal and competent evidence beyond a 
reasonable doubt: 


One, that the accused had certain prescribed duties, 
that is protect detainees from violence, provide 
detainees medical care sufficient for their needs; 


Two, that the accused reasonably should have known of 
these assigned duties; and, 


Three, that on or about 5 June 2003, at An Nasiriyah, 
Iraq, the accused was derelict in the performance of 
those duties by failure to properly safeguard the 
physical health, welfare and treatment of we) 


A duty may be imposed by regulation, statute or custom 
of the service. A person is derelict in the performance 
of the duty if he negligently fails to perform them. 
Dereliction is defined as a failure in duty, a 
shortcoming or delinquency. Negligent means an act or 
failure to act by a person and their duty to use due 
care which demonstrates a lack of care for the health 
and welfare of others which a reasonably prudent person 
would have used under the same or similar circumstances, 
that an individual reasonably should have known of his 
duties and they'd be demonstrated by customs or | 
testimony of persons who has had training and education 
provided to or by the accused. 


In the Specification of Charge II, the accused is 
charged with the offense of maltreatment. In order to 
find the accused guilty of this offense, you must be 


convinced by legal and competent evidence beyond a 
reasonable doubt: 


One, that (6) was subject to the orders 
of Major Paulus, the accused; and, 


Two, that on or about 5 June 2003, at An Nasiriyah, 
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Iraq, the accused maltreated (6) 0 90. by 


forcing the said (b)(6) to lie naked on the 
ground of the detention facility for about ten hours and 
by failing to provide proper medical care to the said 


(b)(6) 


"Subject to the orders of" includes persons of a direct 
or immediate control of the accused and all persons who 
by reason of some law or regulation are required to obey 
the lawful orders of the accused even if those persons 
are not members of the military. 

‘ 


Now, treatment must be real, although it does not have 
to be physical. The imposition, if necessary, of proper 
duties or the requirement to take necessary actions 
within tthe detention facility to ensure the safety, 
health and welfare of other detainees or guards does not 
establish this offense even though their duties are 
hard, difficult or inconvenient. 


Maltreated refers to treatment that when viewed 
objectively under all of the circumstances is abusive or 
otherwise unwarranted, unjustified or unnecessary for 
any lawful purpose and that results in physical or 
mental harm or suffering or reasonably could have caused 
physical or mental harm or suffering. 


Along with all of the other circumstances, you must 
consider evidence of the training and background of the 
accused, the ability of the accused to provide medical 
care and support. to detainees. language obstacles, and 


the actions of (b)(6) and all other matters 
relevant to this issue. 


-In the Specification of Charge III, the accused is 
charged with the offense of assault consummated by a 
battery. In order to find the accused guilty of this 
offense, you must: be convinced by legal and competent 
evidence beyond a reasonable doubt: 


One, that on or about 5 June 2003, at An Nasiriyah, 
Iraq, the accused did bodily harm to we 


7 


Two, that the accused did so by placing his hands around 
the neck of the said (pe and dragging the 
said (6) 1 py his neck to another location 
within the Camp Whitenorse detention facility; and, 
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Three, that the bodily harm was done with unlawful force 
or violation. 


An act of force or violence is unlawful if done without 
legal justification or excuse and without the lawful 
consent of the victim. 


An assault is an attempt or an offer with unlawful force 
or violence to do bodily harm to another. An assault on 
which bodily harm is inflicted is called a battery. A 
battery is an unlawful and intentional application of 
force or violence to another. 


Bodily harm means any physical injury to or offensive 
touching of another person however slight. Any person 
who actually commits an offense is a principle. Anyone 
who knowingly and willfully aids or abets another in 
committing an offense is also a principle and equally 
guilty of the offense. 


An aider or abetter must knowingly and willfully 
participate in the commission of the crime as something 
he wishes to bring about and must aid, encourage or 
incite the person to commit the criminal act. Presence 
at the scene of a crime is not eénough. There must be an 


attempt to aid or encourage the person who commits the 
crime. 


If the accused witnessed the commission of the crime and 
had a duty to interfere because he intended -- the 
accused witnessed the commission of a crime and had a 
duty to interfere but did not because he intended to aid 
or encourage the commission of a crime, he is a 
principle. 


If you are satisfied beyond a reasonable doubt that 
Major Paulus aided or abetted the commission of the 
offense of assault consummated by a battery and that he 
specifically intended the assault, you may find him 
guilty of that offense even though he was not the person 
that actually committed the crime. 


I've instructed you that the accused's intent to aid or 


encourage an assault on -(b)(6) must be 
proved beyond a reasonable doubt. Direct evidence of 
intent often is unavailable. The accused's intent, 
however, may be proved by circumstantial evidence. In 


deciding this issue, you must consider all relevant 
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facts and circumstances including, but not limited to, 
the testimony that the accused ordered the dragging of 
(b)(6) and witnessed that subsequent dragging. 


If you have no reasonable doubt that a charged offense 
was committed, but you are satisfied beyond a reasonable 
doubt that the offense occurred in a particular manner 
or at a particular location that differs slightly from 
that alleged in the Specification and that all the other 
elements have been proved beyond a reasonable doubt, you 
may still reach a finding of guilty. Should this occur, 
you must modify the Specification to correctly reflect 
your findings by excepting out the language to which you 
have a reasonable doubt and substituting language to 
which you do not have a reasonable doubt. 


You may change the manner, time or location described in 
the Specification and substitute a different manner, . 
time or location as to which you have no reasonable 
doubt by excepting out the manner, time or place to 
which you have a reasonable doubt and substituting in 
the manner, time or place to which there is no 
reasonable doubt. 


Evidence may be direct or circumstantial. Direct 
evidence is evidence which tends directly to prove or 
disprove a fact in issue. If a fact in issue is whether 
it rained during the evening, testimony by a witness 
that he or she saw it rain would be direct evidence that 
it had rained. 


On the other hand, circumstantial evidence is evidence 
which tends to prove some other fact from which either 
alone or together with some other facts and 
circumstances you may reasonably infer the existence or 
nonexistence of a fact in issue. If there was evidence 
that the street was wet in the morning, that would be 
circumstantial evidence from which you might reasonably 
infer that it rained during the night. 


There is no general rule for determining or comparing 
the weight to be given to direct or circumstantial 
evidence. You should give all of the evidence the 
weight and value that you believe it deserves. 


To show the probability of his innocence, the defense 


has produced evidence of the accused's good military 
character. Evidence of the accused's good military 
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character may be sufficient to cause a reasonable doubt 
as to his guilt. 


On the other hand, evidence of the accused's good 
military character may be outweighed by other evidence 
tending to establish the accused's guilt. 


You have a duty to determine the believability of the 
witnesses. In performing this duty, you must consider 
each witnesses' intelligence, ability to observe and 
accurately remember, sincerity and conduct in court, 
prejudices and character for truthfulness. Consider 
also the extent to which each witness is either 
supported or contradicted by other evidence, the 
relationship each witness may have with either side, and 
how each witness,might be affected by the verdict. 


In weighing a discrepancy or discrepancies by a witness 
or between witnesses, you should consider whether they 
resulted from an innocent mistake or a deliberate lie. 
Taking those all these matters into account, you should 
then consider the probability of each witnesses' 
testimony and the inclination of the witness to tell the 
truth. The believability of each witnesses' testimony 
should be your guide in evaluating testimony and not the 
number of witnesses called. 


These rules apply equally to the testimony given by the 
accused. 


A witness is an accomplice if he was criminally involved 
in an offense with which the accused is charged. The 
purpose of this advice is to call your attention a 
factor specifically affecting a witness' believability 
and that is a motive to falsify his testimony in whole 
or in part because of the obvious self-interest under 
the circumstances. For example, an accomplice may be 
motivated to falsely testify in whole or in part because 
of his own self-interest in receiving immunity from 
prosecution. 


In deciding the believability of Corporal (b)@) you 
should consider all of the relevant evidence. Whether 
Corporal (p)6) who testified as a witness in this 
case waS an accomplice is a question for you to decide. 
If Corporal @)6 shared in the criminal intent or 
purpose of tne accused, if any, or aided, encouraged or 
in any other way criminally associated or involved 
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himself with the offense with which the accused is 
charged, he would be an accomplice. 


As I indicated previously, it's your function to 
determihe the credibility of all the witnesses and the 
weight, if any, you will accord that testimony. 
Although you should consider the testimony of an 
accomplice with caution, you may convict the accused 
based solely upon that testimony of an accomplice as 
long as that testimony was not self-contradictory, 
uncertain or improbable. 


You have heard evidence that some of the witnesses made 
statements prior to trial that may be inconsistent with 
his testimony at this trial. If you believe that an 
inconsistent statement was made, you may consider the 
inconsistency in evaluating the believability of the 
testimony of the witnesses. 


Staff Sergeant (b/6) Corporal (6) and 
Sergeant (b)(6) testified under a grant of immunity. 
This means that this witness was ordered to testify 
truthfully by the convening authority. Under this grant 
of immunity, nothing the witness said or no evidence 
derived from that testimony can be used against the 


witness in a criminal trial. If the witness did not 
tell the truth, the witness can be prosecuted for 
perjury. 


In determining the credibility of these witnesses, you 
should consider the fact that these witnesses testified 
under a grant,of immunity along with all of the other 
factors that may affect the witness' believability. 


You heard the testimony given by Mr. (b)(6) at a 
deposition. In considering what weight to be given his 
testimony, you should consider all matters generally 
bearing on credibility. In addition, you should 
consider that you have not had a opportunity to observe 
the :-demeanor of this witness here in court. 


You have heard the testimony of (@)@) He is 
known aS an expert witness because of his knowledge, 
skill, experience, training or education may assist you 
in understanding the evidence or in determining a fact 
in issue. You are not required to accept the testimony 
of an expert witness or give it more weight than the 
testimony of an ordinary witness. You should, however, 
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consider his qualifications as an expert. 


When an expert witness answers a hypothetical question, 
the expert assumes as true every asserted fact stated in 
the question. Therefore, unless you find that the 
evidence establishes the truth of the asserted facts in 
the hypothetical question, you cannot consider the 
answer of the expert witness to the hypothetical 
question. . 


The parties to this trial have stipulated or agreed that 
the matters contained in Prosecution Exhibit 51, 52 and 
58 are true. When counsel for both sides, with the 
consent of the accused, stipulate and agree to the 
contents of a writing, the parties are ‘bound by the 
stipulation and the stipulation are facts in evidence to 
be considered by you along with all of the other 
evidence in this case. 


You are further advised, first, that the accused is 
presumed to be innocent until his guilt is established 
by legal and confident evidence beyond a reasonable 
doubt. Second, if there is a reasonable doubt as to the 
guilt of the accused, that doubt must be resolved in his 
favor and he must be acquitted. | 


The burden of proof to establish the guilt of the 
accused beyond a reasonable doubt is upon the 
government. The burden never shifts to the defense to 
establish innocence or to disprove any of the facts 
necessary to establish each element of each alleged 
offense. 


By reasonable doubt it's intended not a fanciful, 
speculative or ingenious doubt or conjecture, but an 
honest and actual doubt suggested by the material 
evidence or lack of it in this case. It is a genuine 
misgiving caused by insufficiency of proof of guilt. 


Reasonable doubt is a fair and rational doubt based upon 
reason and common sense and arising from the state of 
the evidence. Proof beyond a reasonable doubt is proof 
that leaves you firmly convinced of the accused's guilt. 
There are few thins in this world that we know with 
absolute certainty, and in criminal cases the law does 
not require proof that overcomes every possible doubt. 
If based upon your consideration of the evidence, you 
are firmly convinced that the accused is guilty of the 
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crime charged, you must find him guilty. 


If on the hand you think there is a reasonable 
possibility that he's not guilty, you must give him the 
benefit’ of that doubt and find him not guilty. 


The rule as to reasonable doubt extends to every element 
of an offense, although any particular fact advanced by 
the prosecution that does not amount to an element need 
not be established beyond a reasonable doubt. However, 
if on the whole evidence you are satisfied beyond a 
reasonable doubt of the truth of each and every element, 
then you should find the accused guilty. . 


You must disregard any command or statement made by me 
during tthe course of this trial that might seem to 
indicate to you an opinion on my part as to whether the 
accused is guilty or not guilty since you. and you alone 
have the responsibility to make that determination. As 
court members, each of you must impartially resolve the 
ultimate issue in accordance with the law I have given 
you, the evidence submitted here in court and your own 
conscious. 


You may have heard evidence that ()@6) died while in 
custody at Camp Whitehorse. You did not hear evidence 
as to the cause or manner of his death. You will not 


speculate or draw any inference adverse to either party 
of the cause or manner of death or why such evidence is 
not presented. For purposes of this trial, such 
information is irrelevant. 


An accused may be convicted based only on the offense 
before the: court. Each offense must stand on its own 
and you must keep the elements of each offense separate. 
Stated differently, if you find or believe the accused 
is guilty of one offense, you may not use that finding 
or belief as a basis for inferring, assuming or proving 
that he committed any other offense. 


If evidence that has been presented which is relevant to 
more than one offense -- if evidence has been presented 
which is relevant to more than one offense, you may 
consider that evidence with respect to each offense to 
which it is relevant. The burden is on the prosecution 
to prove each and every element of each offense beyond a 
reasonable doubt. Proof of one offense carries with it 
no inference that an accused is guilty of any other 
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The following procedural rules will apply to your 
deliberations and must be observed. 


The influence of superiority in rank will not be 
employed in any manner in an attempt to control the 
independence of the members in the exercise of their own 
personal judgment. Your deliberations should properly 
include a full and free discussion of all of the 
evidence that has been presented. 


After you have completed your discussion, then voting on 
your findings must be accomplished by secret written 
ballot and all of the court members must vote. You vote 
on the specification under a charge before you vote on 
the charge. The order in which the several charges or 
specifications are to be voted on should be determined 
by the President subject to the objection by a majority 
of the members. 


The junior member collects and counts the votes, and the 
count is checked by the President, who immediately 
announces the results of the ballots to the other 
members. The concurrence of at least two-thirds of the 
members present when a vote is taken is required for any 
finding of guilty. Since we have eight members, that 
means that six members must concur on any finding of 
guilty. If you have six votes for guilt with regard to 
an offense, then that would result in a finding of 
guilty for that offense. If fewer than six members vote 
for a finding of guilty, then your ballot results ina 
finding of not guilty. 


You may reconsider any finding prior to its being. 
announced in open court. However, after you vote, if 
any member expresses a desire to reconsider any finding, 
open the court and I will give you specific instructions 
on how to go about doing that. If that should occur, 
when the court is assembled the president will not 
announce the findings reached, but will announce only 
that reconsideration of a finding has been proposed. Do 
not state whether a finding proposed be reconsidered as 
a finding of guilty or not guilty or which specification 
or charge is involved. 


As soon as the court has reached its findings and I've 
examined the findings worksheet, which I will give to 
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the President here in a moment, the findings will be 
announced by the President in the presence of all the 
partis. The format is set out on the findings 
worksheet, which is Appellate Exhibit CLXXXI (181), and 
there's basically two parts to this. 


The first part will be if there's a straight finding as 
to guilt or innocence on all the specifications. 


The second part is mixed findings, if there's a finding 
of guilt to some of the charges and specifications and 
not to the others. What I would ask you to do, Colonel 
Foy, is once you have reached your findings and once you 
have recorded them on here, you'll see that there's a 
block following each charge and specification, and it 
says not guilty or guilty. If, for example, the finding 
is guilty of all of the charges and specifications, then | 
take your pencil and line out the not guilty portion and 
circle the guilty portion. 


On the other hand, if the finding is not guilty, then 
circle the not guilty and line out the guilty. If it's 
a mixed findings then take your pen and completely line 
out the Roman Numeral I section and then do the same 
time for the charges that follow. 


Bailiff, I want you to hand Appellate Exhibits CLXXX and 
CLXXXI (181) along with the defense exhibits and 
prosecution exhibits to the president. 


The bailiff did as directed. 


MJ: 


Colonel Foy, if you'll take just a moment to look over 
that findings worksheet so if you have any questions to 
ask of me. All you need to do is sign it at the bottom 
once you reflect your findings. 


If during deliberations you have any questions 
concerning the finding worksheet or any other matter, 
please open the Court and I will take up those matters 
with you. I would ask that you follow the same 
procedure we used during the trial, and that is to write 
the question down on a form so the counsel would like to 
review them before it's presented here in open court. 


In your deliberation room, as I said, you'll be able to 


take the original exhibits back with you. They have 
been admitted into evidence. Please do not write on 
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them in any way. I think you have copies of many of the 
exhibits with the exception of those that were produced 
here in court. 


The Uniform Code of Military Justice prohibits me or 
anyone else from entering your closed session 
deliberations and you may not consult the Manual for 
Courts-Martial or any other legal publication that has 
not been admitted in here in evidence: 


Are there any Suoet acne from any of members about the 
instructions? 


Negative response. 


As I said in the,preliminary instructions that I gave 
you when we started, once you close to deliberate, you 
have to remain together and you may not leave the 
deliberation room other than to reassemble in here. 
Once you close to deliberate, if you need to take a 
recess you need to let me know and I'll bring you back 
in here, we'll recess the court and you will reassemble 
and we'll close the court again. 


With that in mind, do the members want to take a short 
recess before you start your deliberations? 


All right. Ten minutes, please. 


The court-martial recessed at 1620, 9 November 2004. 


The court-martial was called to order at 1625, 9 November 2004. 


MJ: 


PRES: 


MJ: 


The court will come to order. 

We would like to adjourn for the evening and come back 
at 0730 tomorrow and reconvene at that time and then go 
into our deliberations. 


We'll do that. 


The court will be in recess until tomorrow morning. 


The court-martial recessed at 1626, 9 November 2004. 
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The court-martial was called to order at 0731, 10 November 2004. 


MJ: 


MJ: 


PRES : 


MJ: 


PRES: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present’. 


The court reporter is Sergeant Grismore. 
The members are present. 


The question has to do with the instructions provided to 
the members concerning the notes that you took. 
U ‘ 


As I had indicated, your notes are not a substitute for 
the evidence. The evidence is what your recollection of 
it was, what you heard, those documents and photos and 
things that were actually admitted and that you will 
take back with you into the deliberation room. . 


Your notes, however, may be used by you to refresh your 
own recollection. So as you are going through the 
deliberations, you can read your notes to yourself, go 
over them as I said to refresh your own recollection as 
to what the testimony was that you heard. You may not 
read your notes to any other member, nor may you allow 
the other members to read your notes. They're for your 
personal use, not to be shared. 


Is that helpful? 
Yes, sir. 


Is there any other questions that I can answer for you 
before you: begin your deliberations? 


I would like your ruling on whether that can be 
disseminated to all of the jury members, if you can see 
what it is. 

What is this? 

It is a listing of the witnesses that were brought 
before us in the order that they were brought in and the 
days that they testified. 

Who prepared it? 


I prepared it. 
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I need to ask the members to step out. 


members withdrew from the courtroom. 


Can I see counsel up here? 


trial counsel and defense counsel did as directed. 


members entered the courtroom. 


‘trial counsel, defense counsel and military judge conferred. 


Colonel Foy, I've had that marked as Appellate 
Exhibit CLXXXVI (186). There is no objection or problem 
with the members using that during your deliberations: 


Let me in the way of maybe some additional 
clarification, if I may, while you are in your 
deliberation you are free to talk about the evidence, 


those physical things that you have, 


to go over them, 


look at them, write on them, take them apart anyway you 


want. 


At the same time, and I don't know if there is an easel 
in there. If you want an easel in there with paper on 
it, so -- I'm getting head nods. We'll get that just as 
guick as we can. If you want to chart things out, draw 
diagrams, make timelines, anything that's helpful to you 
as the members in discussing and taking apart the 
evidence and putting it back together, applying the law 
to that evidence is permissible while you are in that 
deliberation room short of sharing your notes with each 


other. That's the one caveat. 


The other thing I just want to remind you of is that 
your deliberations must take place in the deliberation 
room while you are in your closed sessions. They can't 
take place during a recess, they can't take place with 
just a couple of you in talking on the phone or 
something like that. It has to take place strictly in 
the deliberation room while you are in your closed 
session deliberations and all the members are present. 


Are there any questions on that? 
It appears to not be. 


I am going to have to find an easel, 
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so probably what we 
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need to do is maybe take a short recess while we find 
one, get it in there and get it set up for you. At the 
same time, that will give you a chance to make a head 
call and get coffee or whatever else you might want to 
do before you start your deliberations. 


Are there any other questions that I can help the 
members with? 


A negative response. 


We'll" just take a short recess. 
4 


The court-martial recessed at 0740, 10 November 2004. 


The court-martial, was called to order at 0749, 10 November 2004. 


MJ: 


The court will come to order. The record. will reflect 
all those present when the court recessed are again 
present. 


Are the members ready to close and begin your 
deliberations? 


Affirmative response from all members. 


MJ: 


Again, while you're in your closed session deliberation 
you have to remain together. If you need to take a 
break, I'll have the bailiff posted outside the door 
right here in the courtroom. Let him know. We'll come 
together, reassemble the court and then we'll formally 
recess, take the break and come back, reconvene and then 
close again for your deliberations. 


The court will be closed. 


The court-martial closed at 0750, 10 November 2004. 


The court-martial’ opened at 0905, 10 November 2004. 


MJ: 


PRES: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Mr. President, I understand the member would like to 
take a break. 


That's correct, sir. We'd like to take a head break. 
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MJ: How long? 
PRES: Ten minutes. 
MJ: | The court will be in tecess. 


The court-martial recessed at 0906, 10 November 2004. 


The Article 39(a) session. was called to order at 0916, 
10 November 2004. 


MJ: The court will come to order. ‘The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 


I just wanted to have a quick 39(a) to do two things. 


One, reflect for the record that Appellate 

Exhibit CLXXXVI (186) was basically the time line 
married up with a list of witnesses that was prepared by 
the Senior Member. We had an 802 to discuss it. I 
discussed it with trial and defense counsel. Neither 
counsel objected to the members' utilizing that during 
their deliberations. 


Is that a correct statement? 


TC: Correct, sir. 
ce: Yes, sir. 
MJ: All right. Major Paulus, it is my practice that when 


we're at this point in the trial to go ahead and advise 
an accused of what are known as their allocution rights. 
It's not my way of indicating my belief one way or the 
other as to the findings of the court. 


Do you understand that? 

ACC: I do, sir. 

Md: You have a right to present matters in extenuation and 
mitigation, that is matters about yourself or the 
offenses that you want the court-martial to consider. 
Included in those rights are your right to testify under 


oath, to make an unsworn statement or to remain silent. 


If you testify under oath, you may be cross-examined by 
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the trial counsel or questioned by the court. 


If you make an unsworn statement, you may not be 
cross-examined by the trial counsel nor may you be 
questioned by the court. You may make your unsworn 
statement orally, in writing, personally or through 
counsel’, or you may use a combination of those methods. 


If you elect to remain silent, that cannot be used 
against you in any way. 


Do you understand those rights? 
4 . 

Ido; sir. 

Any questions? 


No, sir. 


The court's in recess. 


The Article 39(a) session recessed at 0917, 10 November 2004. 


The court-martial was called to order at 0920, 10 November 2004. 


MJ: 


PRES: 


The court will come to order. I'm not going to invite 
you to sit down if you're ready. 


We're ready to deliberate. We would ask that the court 
consider that every 60 to 90 minutes we are going to be 
wanting a head break. 


We can work that in. 


The court will be closed. 


The court-martial closed at 0920, 10 November 2004. 


The court-martial opened at 1035, 10 November 2004. 


MJ: 


PRES : 


The court will come to order. The record will reflect 
all those present when the court closed are again 
present. 


Colonel, I understand you want to take another recess. 


We would like a 10 to 15 minute recess. 
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You want to take a 15 minute? 
Yes. 


The court will be in recess for 15 minutes. 


The court-martial recessed at 1036, 10 November 2004. 


The court-martial was called to order at 1046, 10 November 2004. 


MJ: 


PRES: 


MJ: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The member are present. 

Are the members prepared to continue deliberation? 
Yes, Your Honor, ' we would like to do that at this time 
until 1230, at. which time we would like a 45-minute 
lunch break. 

VOU Got. at", 


The court will be closed. 


The court-martial closed at 1047, 10 November 2004. 


The court-martial opened at 1228, 10 November 2004. 


MJ: 


PRES: 


MJ: 


The Court will come to order. The record wili reflect 
all those present when the court recessed are again 
present. The members are present. 

You wanted 45 minutes for lunch? 


Yes, Your Honor. 


I'll take these up with counsel and then we get back 
with you after lunch. 


The court will be in recess until 1:15. 


The court-martial recessed at 1229, 10 November 2004. 


The court-martial was called to order at 1317, 10 November 2004. 


MJ: 


The Court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 
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Members of the court, concerning the request to hear 
the -- or rather to read the transcript of the two 
witnesses, the transcript is not going to be actually 
created until well after this trial is completed. 


We looked at providing you the audio so that you could 
listen to the audio. That's in the too hard category. 
It would probably take me about ten hours to get it for 
you in a form that I could provide to the members so you 
could listen to it and there's just not time to do that. 


If there is a particular issue that you are concerned 
about or a particular point in the testimony, it may be 
possible we could locate that and provide that to you, 
and I put the maybe in big quotation marks. It may be 
possible, but I can't guarantee it. 


So if that's the issue or that's the case. rather, if you 
could advise me at some point, then we could look at 
that. But to provide you all of it is just in the too 
hard category. 


On the second question that you asked concerning the 
language in the Specification, I'd informed the members 
as to the procedure for doing exceptions and 
substitutions, and that same procedure allows you to 
except out language that you are not convinced of beyond 
a reasonable doubt. So if there was a particular part 
of the conduct that is specifically alleged in the 
specification and you had a reasonable doubt about part 
of it but not about the other part of it, then you could 
except out the part that you had a reasonable doubt and 
still find the accused guilty of that specification and 
that charge. 


Likewise, if part of the language you were -- you had a 
reasonable doubt about, say the duration of an activity, 
but you were otherwise convinced that an activity took 
place for a different or shorter duration, you can 
except the time period that was indicated and substitute 
a different time period that you do not have a 


reasonable doubt about. That's the exceptions and 
substitutions process that I eluded to in the 
instruction. 

So, for example, if you believed the period -- you were 


convinced beyond a reasonable doubt that the period of 
an activity was eight hours vice ten, you could except 
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out the ten hours and substitute the eight hours in its 
place. Or if you believed that one part of the activity 
took place but not the other, you would just simply 
except out and not substitute anything in its place. 

You would except out the language. 


I offer that simply as way of explanation, not in the 
way of trying to influence your actual findings, but 
just to try to explain to you how that process works. 


What I would ask the members to do is if you do find by 
exceptions and substitutions that you let me know and 
what I will do is provide the President with a format 
that he can fill in and it will assist him in doing that 
and it will assist you in announcing the findings of the 
court. All right? 


Are there any other questions that I can help with? 
Negative response. 


Are the members ready then to continue deliberations? 


PRES: We are, Your Honor. 

Md: I've got 1:25, so you'll want to recess about 2:30? 
PRES: 1500, Your Honor. 

MJ: All right. The court will be closed. 


The court-martial closed at 1323, 10 November 2004. 


The Article 39(a) session was called to order at 1324, 
10 November 2004. 


Md: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 


I just wanted to reflect for the benefit of the record 
that we have had an 802 conference, actually a couple of 
them, in which we discussed the instructions I would 
give the members. I had discussed them with counsel. 

It was my understanding both counsel agreed to that. 


Is that still the case? 
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Yes, sir. 
Yes, sir. 


All right. The court's in recess. 


The Article 39(a)' session recessed at 1325, 10 November 2004. 


The court-martial was called to order at 1503, 10 November 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court closed are again, 
present. The members: are present. 
Ten minutes? 

4 
Fifteen minutes if we could. 


Fifteen minutes. 


The court will be in recess. 


The court-martial recessed at 1503, 10 November 2004. 


The court-martial was called to order at 1513, 10 November 2004. 


MJ : 


PRES : 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Are the members ready to continue your deliberations? 


Yes, we are, Your Honor. 


The court will be closed. 


The court-martial closed at 1514, 10 November 2004. 


The court-martial opened at 1535, 10 November 2004. 


MJ: 


PRES: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 

Mr. President, have the members arrived at findings? 


Yes, Your Honor, we have. 
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MJ: Are those reflected on the findings worksheet? 
PRES: Yes, they are. 
MJ: Bailiff, would you hand those to me. 


The bailiff did as directed. 
MJ: © It appears to be in proper order. 
Pass this back to the President . 
The bailiff did as directed. 
MJ: Accused and counsel, please rise. 
The accused and his counsel did as directed. 
MJ: Mr. President, you can do it from the sitting position. 
PRES: Major Clarke A. Paulus, this court-martial finds you: 
Of Charge I and its sole Specification: Guilty; 
Of Charge II and its sole Specification: Guilty; 
Of Charge III and its sole Specification: Not Guilty. 
Md: Be seated, please. 
The accused and his counsel did as directed. 
MJ: Members, we'll need to go into a sentencing session. 
What I would recommend is to go ahead and recess until 
Friday at 8:00. 


PRES: The jury would like to continue on and finish this next 
phase, Your Honor. 


MJ: I'm not sure if counsel is going to. I'll need to 
confer with them and make sure they've got the 
witnesses. 


Let's go ahead and take a recess and I'll do that. 
The court-martial recessed at 1537, 10 November 2004. 


The Article 39(a) session was called to order at 1547, 
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The court will come to order. The record will reflect 
all those present when the court recessed are again 
present’. The members are absent. 


In discussing the matters with the counsel in an 802, we 
have agreed that Charge I and II are multiplicious for 
sentencing purposes, which makes the maximum punishment 
to include total forfeitures, confinement for a period 
of up to 1 year and a dismissal from the service. 


Are we agreed with that, gentlemen? 
Yes, sir. 
Yes, sir. 


Mr. Higgins, you had indicated you needed a 39(a) for 
some reason. 


Yes, sir. 


We believe the government intends to offer the Sergeant 
that testified earlier on sentencing regarding the loss 
of (b)(6) as an intelligence asset, and thev also, we 
believe, they intend to offer Lance Corporal (6) 
regarding the fact that -- we believe they're going to 
try to offer that (6) had a wife and children that 
were crying when he was taken into custody. 


All right. , 


We would object to both witnesses because both would 
then be putting on in extenuation that the charges led 
to the death of (6) because in order for his death 
to actually be the cause of extenuation, we would've had 
to have had a link between the charges and death proven 
in the case in chief. For that purposes, they would be 
irrelevant, because as the court instructed, the cause 
of death is irrelevant in this matter. To make the leap 
that the actions caused the death or caused pain to the 
family from death wouldn't agree with the evidence 
that’s been allowed in in front of the members. 


Would agree or would disagree? 


Disagree, would not agree. 
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Major Francis. 
Yes, sir. 


First of all, sir, regarding Lance Corporal (@)@) 

he -- the fact that qm @) was maltreated and had a 
family is relevant because it shows that regardless of 
what the cause of death was this man still had a family 
that was out there and cared for him and loved him and 
he was maltreated. So the government does feel that 
that's something that's related to or resulting from the 
charged offenses. 


As far as Sergeant (6). I believe again related to or 
resulting from Sergeant (6) had said ‘that (b)6) 
was considered a,source of intelligence regarding -- 


I thought we weren't suppose to use his name in here. 


T'm sorrv. The Sergeant will not or would testifv to 
(b)(6) was a source of intelligence and (b)(6) was 
considered to be active -- in an active resistance 
movement at the time in the area, but they never got the 
opportunity to get that intelligence because when they 
back for ()@6) he's already passed by then. And 
that still goes to the maltreatment and is related to 
that, sir, because he has been found guilty of not 
providing proper medical care. 


Mr. Higgins. 


I actually had the opportunity to interview Lance 
Corporal (6) earlier today. He doesn't know who 
the women and chiidren were that were there, sir. I ask 
to take him on voir dire before we put him in front of 
the members. I don't believe that's what he's going to 
testify to. If the court believes that's a matter for 
cross-examination, then I'll understand that. 


The loss of that intelligence source requires that he is 
dead and that the death has been linked in the 
court-martial to Major Paulus. Nor is there any 
evidence he's been passed on to anyone that he was this 
type of intelligence source. It was never passed to 
anyone at the camp. With no knowledge by Major Paulus 
as to things that the Sergeant would testify to. 


Why would that be necessary? I mean, don't we take our 
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victims as we find them? 

Yes, we do, sir. 

The fact that -- let's aSSumMe (b)(6) had a family who 
loved him a whole lot and misses him a lot now. The 
fact that an individual didn't know that and their 
actions resulted in his death, why would that make 
difference in whether the information should to be 
presented? 

Yes, ‘sir. I understand the court. 

4 z 

All right. Anything else? 

No, sin. 

Major Francis, anything else? 


No, sir. 


All right. Let me consider it and we'll take a recess 
while I do. 


The Article 39(a) session recessed at 1552, 10 November 2004. 


The Article 39(a) session was called to order at 1636, 
10 November 2004. 


MJ: 


Ce: 


Md: 


CC: 


MJ: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. 


Sir, may I: retrieve the court reporter's controller in 
order to do a conference call? 


Yes. 
Thank you, sir. 


Make sure the two witnesses -- I indicated to counsel in 
an 802 that I would allow the government to call -- I 
forget his rank, but the individual to talk about the 
family members that were present when ()@) was 
captured. I will not allow the government to call the 
Sergeant to talk about the impact of his loss as an 
intelligence asset. 
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Have you reviewed the sentencing worksheet, Mr. Higgins? 


Cex Yes, sir. 

MJ: Any objection? 

Ces No, sir. 

MJ: | All right. I will provide that to the members. 


On the instructions, I will inform them that reprimand, 
restriction, hard labor without confinement, 
confinement, forfeiture and punitive discharge are 
authorized, as well as no punishment. Once I hear the 
evidence on sentencing, I will summarize that for the’ 
purposes of the instructions. 


Mr. Higgins, do you have something that will indicate 
what the awards are for the accused to be presented to 
the members or do you just want to inform them of that? 


CC: Can I have a moment, sir? 


The accused and his counsel conferred. 


cc: I'll read them off, sir. 
Md : Pardon me? 
CC: I'll read them off or Captain Jasper will read them off, 


if that's all right? 
Md: That's fine. 


Do you know at this point whether your client will make 
a sworn or unsworn statement? 


CC: Unsworn. 
MJ : All right. I intend to inform them of the principles of 
sentencing. 


What's the parties' position as to the mendacity 


instruction? 
cc: I don't believe it is necessary, sir. 
TC: We'd ask for it, sir. 
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May I be heard briefly, sir? 
Go ahead. 


Sir, we'd only be looking at the evidence in the light 
most favorable to the government. The only potential 
for mendacity would have been concerning the assault 
charge and testimony thereto. With the other 


findings -- 

I don't see, Major -- I'm sorry to interrupt. But I 
don't"see, Major Francis, that the accused's testimony 
denied the conduct. it just challenged the -- whether 


that conduct was legal or illegal, which is really a 
judgment called as opposed to a set of circumstance 
where the members could reasonably find that the accused 
perjured himself. 

All right, sir. 

I will not give it. 


And then I'll give them the standard instruction on how 
to vote. 


Any objection to those instructions? 

No, sir. 

No, sir. 

Are we ready then for the members? 

Sir, just point out one issue. We're able to get ahold 
of Lieutenant Colonel Gable. We're trying to 
guesstimate when he'd be available. We expect him to be 
available. May we just take a short break to get him on 
the phone? 

We can do that. 

I just wanted to forewarn and beg the indulgence of the 
court. There may be a couple of minutes difficulty in 
tracking him down. 


That's fine. 


Sir, just a couple of other things. We're printing off 
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Major Paulus' OMPF and -- 

I thought that was done. 

Well, they're printing it now. They're going to make 
the copies and then bring them over to the court once 
they have that done. But they are in the processes of 
doing it because they have to print page by page off the 
OMPF. We have people working on that: right now. 

Are there any documents that we need to admit? 


Yes, sir. 


I have the right side of accused's OQR and the defense 
has some character. 


What's the relevance of the right side of his OQR? 
Just to show his military record. 

Any sprsebisues hee 

No, sir. 

Bring them up here. 

Those are the defense exhibits, sir. 

Have these defense character letters been marked? 
They have, sir. 

Where is it? The one I have isn't marked. 

Yes, I'm sorry. 

Sir, you should have K through P for identification. 
Any objection to those? 

Sir, I have a couple of objections, not to the entire 


thing but to the letter -- and I don't know what it is 
numbered, sir, but it's the letter by Lieutenant Colonel 


{b)(6) 


No, sir. 
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All right. 


The only portion I object to is paragraph 7, the last 
two sentences. 


Yes, Sir. We agree, sir. 

Do I have the original letter here? 

Yes, sir. 

Actually, sir, I'm going to withdraw that exhibit, 

' : 

Do you just want to withdraw the whole thing? 

I do. ' 

Well, we could redact it. 

No, sir. 

Are you sure? 

Positive, sir. 

Anything else? 

Yes, sir. 

And the letter from Major Hial. 

That would be,N as in November? 

Yes, sir. 

Your objection? 

The objection is, sir, paragraph 4, it's the sentence 
that's halfway down, that paragraph it says "he is not 
the kind of person who would be cruel and indifferent to 
the suffering of others." I object to that sentence. 
And then not the next sentence but the following 
sentence that says "Clearly, he is not one to condone 
any misbehavior or turn a blind eye to indicators of 


Potential problems." 


Mr. Higgins. 
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Sir, I'll withdraw that one also. 

Do you just want to redact those sentences? 

No, sir. 

I'll give you time. 

Yes, sir. I don't want to redact exhibits going in. 
All right. Anything else, Major Francis. 

No, sir. 


All right. So that leaves us with Defense Exhibits K,’ 
L, M and P. 


And you have no objection to those? 
No, sir. 


All right. They will be admitted; the words "for 
identification" deleted. 


Do you have copies for all of the members or just this 
one copy? 


Sir, I do have copies for all of the members. I will 
just have to reorganize them before we publish them. 


Prosecution Exhibit 26 appears to be the right side of 
the accused's OMPF. 


Any objection to that, Mr. Higgins? 
No, sir. 


Very well. It will be admitted; the words "for 
identification" deleted. 


Anything else we need to take up before we bring the 
members in? 


Major Francis, do you have the personal data on the 
accused? 


Yes, sir, I do. The basis pay has changed, but I'll 
make the changes to the original later, but I have it 
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marked on my copy unless you want me to make that change 
right now. 


I don't need you to make -- are you talking about the 
charge Sheet? 


Correct, sir, on the original, sir. 


I don't need you to make it all. I just need you to 
publish that to the members. 


Yes, Sir. 

I understand there's Beea no pretrial restraint; is that 
correct? 

That PS eonvece: 

Yes, sir. 

Anything else? 

No, sir. 


No, sir. 


All right. Let's bring the members in. 


The Article 39(a) session concluded. 


The members entered the courtroom. 


MJ: 


TC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Trial counsel, would you please publish the personal 
data concerning the accused. 


Yes, sir. 

Name of the accused: Clarke A. Paulus; 
Social Security Number: (6)(6) 

Rank or rate: Major; 


Pay grade: 0-4; 
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Unit or organization: Headquarters Battalion, lst 
Marine Division, Camp Pendleton, California; 


Current service, initial date: 12 June 1992; 

Term: Indefinite; 

Pay per month, base: $5,394.00; 

Sea and foreign duty: None; 

For a total of $5,394.00. 

There's been no pretrial restraint in this case. 
Md: Thank you. 


cc: Sir, excuse me. His unit was incorrectly stated. He's 
the I&Il for G Company, 2/25, Dover, New Jersey. 


Md: Thank you, Mr. Higgins. 


Major Francis, is there a case in sentencing? 


TCs Yes, sir, there is. 
MJ: Proceed, please. 
TC: Sir, first I'd like to publish Prosecution Exhibit 26, 


which is the right side of the OOR. 
MJ: Bailiff. 


The bailiff published the exhibit to the members. 


Md: Go ahead. 

TC? The government calls Lance Corporal (6)(6) to the 
stand. 

Lance Corporal (b)(6) U.S. Marine Corps Reserve, was called 


as a witness by the prosecution, was sworn, and testified as 
follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 
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Please state your full name. 
(b)(6) 


Currently you are a Lance Corporal in the United States 
Marine Corps Marine Corps Reserve, correct? 
Yes, Sir. 


Your unit is 2a Battalion, 25th Marines? 
Yes, sir. 


How long have you been in the United States Marine 
Corps’? 
Four years, a couple of months. 


Okay. You deployed in support of Operation Iragi 
Freedom, correct? 
Yes, sir. 


Marines? 


At that time you deployed with 2d Battalion, 25th 
Yes, sir. 


On the 3rd of June 2003, you took part in a patrol that 


captured a @@) correct? 

Yes, sir. 

Were you present when (b)(6) was actually captured? 
Yes, sir. 


Other than Marines, did you see any other people present 
when was Captured? 

(b)(6) 
Yes, Sir. ‘ 


What type of people? 
Children and women. 


Now, where was (b)(6) actually captured and what was 
the -- was it a building? 
A small: like farmhouse -- 


Okay. 
-- it looked like. 


What were the ages of the children? 
Between 6 and like 13, 12. 


Okay. How many women? 
About like no more than 10. 
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Okay. How about -- were there any other men there as 
well other than the Marines? 


The two other men that were captured or three other men. 


Okay. Now, when (b)(6) was taken away, what were the 
children doing? 
Crying. 


Please describe. what you mean by crying. 
Just sad, crying, nothing more than that. 


How about the women? 
Same, crying. 


Thank you. That's all I have. 
Defense. 
Objection, foundation, sir. 
Overruled. 
Anything else? 
No, sir. 
All right. I have no questions. 
Any question of this witness from any member? 
Actually I do, sir. I apologize, sir. 
All right. 
CROSS - EXAMINATION 
by the defense: 
When you saw the women and children crying was there a 
squad of Marines there? 


Yes, there was. 


And what did you have on? 
All my gear. 


Okay. You had a flak jacket on and a helmet on? 
M16. 
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How many Marine had Mlés? 
All of us. 


And you have no idea who the women were? 
Who the' women were? 


Yes. You have no idea who they were? 
No. 


You have no idea who the children were? 
No. 


" 


Thank you. 


! 


Trial counsel, any other questions? 
i] 
No, sir. 


Any other questions from the members based on those? 
Negative response. 
Lance Corporal, thank you very much for you testimony. 


You are excused as a witness and may go about your 
normal duties. Thank you. 


The witness withdrew from the courtroom. 


MJ: 


TC: 


CC# 


Government, anything further? 

The government rests, sir. 

Is there a case in sentencing from the defense? 

Yes, there is, sir. 

One of the things that you're going to be provided 
there, and it's is very lengthy, it's the accused's OMPF 
from Headquarters that is being printed right now. As 
soon as that's available, it's going to be offered to 
you. We are going to break here in a minute to get it. 
We have also got a witness who is going to testify 
telephonically. We are going to need a moment to get 
him up on the phone here in a minute. 

Do you want to do that now? 


No, sir. We have awhile. We can press on with the 
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members. 
MS: Okay. Proceed. 
Ce. Sir, at this time Major Paulus will read an unsworn 


statement to the members. 


ACC: Gentlemen, I'm realistic. I knew over about a year ago 
when I saw these charges come down that I was going to 
face this moment right here with vou. It was not my 
intention to inflict any harm on ()@) not my 
intention to bring any kind of discredit upon the Marine 
Corps nor my Battalion while I was over there. 


I'd like to apologize to my family. I'd like to thank 
my legal defense team and actually hope that the press 
would have these charges that have been found against me 
reflect on me personally and not on the Marine Corps. 


And I think that if the opportunity presents itself in 
the future, if you would find it fit to keep me in the 
service, that drawing from the lessons of the offenses 
that I've been convicted of that I would be a better 
officer. I believe what the ten plus years that I had 
before the eight hours at Whitehorse for the actions of 
which I was convicted and the time that I've served 
since that I have served credibly, that I have served 
honorably and I should hope that eight hours of 
discredit upon me and not on the Marine Corps will 


hopefully not sway you and that I can stay in the 
service. 


I apologize to the Marine Corps and I apologize to you 


for having to have you through this for the last two 
weeks. 


Thank you. 
CEs Sir, at this time we call Major Harness. 


Major Steward M. Harness, U.S. Marine Corps, was called as a 
witness by the defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Please state your full name. 
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Stewart Madison Harness. 


Spell the last name, please. 
H-A-R-N-E-S-S. 


Currently you're a major in the United States Marine 
Corps? °°. 
That is correct. 


Current unit, please? 

I'm currently a student in the Navel Post Graduate 
Schoo'l . 

i) 


Thank you. 
Defense? 

Thank you, sir. 
by the defense: 


Good afternoon, Major? 
Good afternoon. 


How long have you been in the Marine Corps? 
Twelve. year. 


Could you briefly tell the members the duty assignments 
you've had. 

I started out as a lieutenant with lst Battalion, 

6th Marines, where I was a platoon commander. I was 
then an executive officer with C and D Company, 2d LAR 
Battalion. From there I went to School of Infantry West 
where I served in the Light Armored Vehicle Company as 
an instructor. From there, I attended Amphibious 


Warfare School. From Amphibious Warfare School, I 
served in ist Battalion, 3d Marines, as a company 
commander for two years. From there, I was the 


executive officer of Marine Corps Security Force 
Company, Kings Bay, Georgia, and from there I proceeded 
to my current assignment. 


Do you know Major Paulus? 
Yes, I do, very well. 


How do you know him? 


Major Paulus and I served together at the School of 
Infantry West starting in 1996. We actually worked 
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together in the Light Armored Vehicle Company where he 
was the instructor for the Light Armored Vehicle Crewman 
Course. From there, we attended Amphibious Warfare 
School together, and then from there we both went to lst 
Battalion, 3d Marines, where we were fellow company 
commanders. 


So you served together in three straight duty 
assignments. Beat 
Three consecutive tours together. 


How many years was that? 
That was over a span of four years. 


And you worked together during those years? 
Very closely. 
In addition, are you friends? 
Yes. 


And do you see him outside of work? 

yes, frequently.’ We were there. When Clarke went 
through his first divorce he actually lived with us for 
a couple of months to get back on his feet. He was 
there when he met his current wife, he was there when he 
got married to his current wife. We see him not only 
when we were stationed together but also when we were in 
separate duty stations. 


Have you seen him interact with enlisted personnel? 
Yes. 


Have you seen him on his daily performance of his 
duties? 
Yes. 


Do you have an opinion as to his rehabilitative 
potential? 

I think Major Paulus understands exactly what has 
transpired here. He is a professional, was a 
professional, is a professional, and will continue to be 
a professional regardless of the consequences of what 
happens here. 


Do you believe that he would continue to be an asset to 
the Marine Corps? 
Absolutely. 
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CCe Thank you, Major. 
MJ: Major Francis? 

TC: No questions, sir. 
Md: I have no questions. 


Any member have a question for the witness? 
Negative response. 
i 


Major, I want to thank you very much for your testimony. 


| 


You can go ahead and step off the witness stand and step 
back into the gallery if you would like. 


t 
The witness assumed a seat in the gallery. 
CC: Sir, at this time we call Stacy Paulus. 
i] ‘ 
Mrs. Stacy Paulus, a civilian, was called as a witness by the 
defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Please state your full name. 

A. Stacy Lynn Paulus. 

Q. Would you please state the current city and state where 
you reside? , 

A. Moretown, New Jersey. 

Md : Defense. 

cc: Thank you, sir. 


Questions by the defense: 


Are you married to Major Paulus? 
Yeah. 


How long have you been married? 
A year and eight months. 


Where did you meet? 
In Hawaii. 


PO Po PO 
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And did your meeting have any connection to the Marine 
Corps? 
Yes. 


What was that? 

One of my closest friends that I grew up with is married 
to a Marine and they were stationed in Hawaii and I was 
going out there to visit, and the weekend I was arriving 
they were going. to be on another island so they asked 
Clarke to pick me up from the airport. 


That's how you met him? 
Uh-huh. 


When was that? 
That was in November of '99. 


And you say you have been married for a year and eight 
months? 
Yes. 


When were you married. 
March 8, 2003. 


Is that originally when you planned to get married? 
No. 


Why did that change? 

We were planning on getting married in Hawaii where we 
met and they moved him earlier than we thought because 
he got selected for promotion. So we moved to New 
Jersey and so we had to cut our wedding day short then. 
And then we decided we would go back to Hawaii and get 
married since that's where we met, and that was the 
following summer and then -- 


When is this? What year? 
2003. 


Okay. You've moved to New Jersey? 

Pretty much in June 2003 is when we were going to get 
married. And he came home one day and said that his 
unit was going to be sent to Iraq and that he 
volunteered to go because he wanted to stay with 2/25, 
and we had a week before he was going to leave. 


And did you pull together a wedding in that week? 
We did. We had a lot of help from his family and from 
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friends that I work with and we threw together a 
beautiful wedding in a week's time and he left four days 
later. 


Could you tell members as I point to them who is here 
today? 

Yes. 

Who is this? 

That's his dad. 


Okay." And next to his dad? 
His mom. That's our friend. 


We've already met Major Harness. Next? 
His sister Jill, his sister Robin and his Aunt Karen. 


When did he return from Iraq? 

He came back in August of 2003 and he was eaiy home for 
about three or four weeks and they sent him out here in 
California. 


He came out here because of the two charges? 
Uh-huh. 


How long did he remain out here? 

He was here until his Article 32 which was the end of 
January the beginning of February, and then he was 
allowed to come home with me after that. 


When he came home he moved back into the job he had 
before? 
Yes. 


As having these charges pending been stressful? 
Extremely. He was gone for almost our entire first year 
of marriage. 

Including the deployment and the time he spent here? 
Yeah. 


Have you talked -- has there been press attention for 
this case? 
Yes. 


And is that caused additional stress? 
Yes. 
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Have you had conversations with Clarke about the Marine 


Q. 
Corps? 

A. Everyday. 

QO. What are his feelings’ towards the Marine Corps? 

A. Surprisingly he's still very loyal to the Marine Corps 
and he -- he doesn't consider’this to be the real Marine 
Corps that he deals with on a day-to-day basis, and he's 
still extremely loyal and wants to stay in the Marine 
Corps and still has great things to say about the Marine 
Corps. ; 

ce: Thank you. 

Md: Major Francis. 

TCs No questions, sir. 

MJ: I have no question. 


Any guestions by the members? 
Negative response. 


Ma'am, I want to thank you for your testimony. You can 
go ahead and retake your seat in the gallery. 


The witness did as directed. 
MJ: Mr. Higgins. 
CCCs Yes, sir. 


Sir, if we may have a break to get that witness on the 
telephone. 


MJ: All right. Let's take about a ten minute recess. 

The court-martial recessed at 1706, 10 November 2004. 

The court-martial was called to order at 1715, 10 November 2004. 

MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 


present with the exception of Captain Emrich. 


Gentlemen, I've excused Captain Emrich. He's over 
trying to run honcho on the exhibits to get that OMPF 
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We have Lieutenant Colonel Able on the phone. 


Lieutenant Colonel Greg T. Able, U.S. Marine Corps, was called as 


a witness 


by the defense, was sworn, and testified telephonically 


as follows: 


Questions 


Q. 


MJ: 
TC: 


WIT: 


Questions 


Q. 

A 

Q. 

A 
Questions 


Q. 


A. 


DIRECT EXAMINATION 
by the prosecution: 
Sir, will you please state your full name. 


Tell him he can put his arm down and have a seat if he 
has a ohair. 


Sir, you can have a seat if you want to. 
Thank you. 

My full name is Greg Thomas Able. 

by the prosecution continued: 


And, Sir, you are a Lieutenant Colonel in the United 
States Marine Corps? 
That is correct. 


Sir, what's your current unit? 
I am the Inspector Instructor for 2d Battalion, 25th 
Marines, in Garden City, New York. 


Thank you,' sir. 
by the defense: 


Sir, could you please tell the members, give them a 
brief synopsis of your Marine Corps career? 

I will have 20 years in the Marine Corps this May. I am 
an infantry officer. I've served in all four Divisions, 
spent most of my time in infantry battalions. I have 
held just about every job you can hold in an infantry 
battalion to include company commander twice, platoon 
commander, just about every staff billet, the executive 
officer. I am presently the Inspector Instructor for a 
battalion. I've also served tours. I served in Desert 
Storm, served a tour at Headquarters Marine Corps and 
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sea duty tour aboard a battle ship. 


How long have you served as the I&I at 2d Battalion, 
25th Marines? 
I served here since July of last year, just over a year. 


How many Marines. are you in charge of, sir? 
There are probably about 70 Marines on the I&I staff. I 
inspect instruct over a 1,000 Marines. 


Do you know Major Paulus, sir. 
I know him very well. 


How is it that you know Major Paulus? 
He is one of my company I&I's for G Company in Dover,’ 
New Jersey. 


How long has he worked for you, sir? 
For just over a year. 


Are you his reporting senior, sir? 
Yes, I am. 


What does Major Paulus' job consist of as an Inspector 
Instructor of G Company, 2/25? 

The job entails just as the name suggests. He inspects 
the company in his case and instructs them on infantry 
tactics, techniques, procedures and makes sure that they 
maintain standards and prepares them for war. 


Have you had the opportunity to observe him perform his 
duties and evaluate his effectiveness as an inspector 
instructor? 

Absolutely. I have worked with him now for over a year. 
We're geographically separated, which is the nature of 
the beast with Reserves and I&I duty. I talk with him 
on the phone probably every other day on average. I see 
him probably about once every two months on average for 
extended periods of time such as our Camp Fuji which was 
just shy of three weeks, also Battalion CPXs, Regimental 
CPXs. So I see him on a routine basis for those type of 
events. 


How has he performed his duties under your command, sir? 
Superb, absolutely superb. And I would add that since 
the day I got him he has been facing these charges and I 
gave him the option of not doing his job, basically 
telling him that I would bring Reservists on to do his 
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job and he could just focus completely on his defense 
and he insisted on doing his job. And I was leery at 
first whether he could focus on doing the job given what 
was in front of him and I was so impressed after the 
first month. I'm not sure I could have done the same 
thing given what he was facing. 


Do you know Major Paulus socially as well, sir? 
No. I have seen him at the club at Camp Fuji, social 
Marine Corps events, you know, up at the Regiment, but 
we have no social interaction other than that. 

‘ 
How does he carry himself when you observe him? 
He's the epitome of professionalism. I routinely 
receive comments from outside the command. His command 
is located aboard an Army base. I've been told by the 
senior Army officer on that base what a superb officer 
he is. Numerous civilian organizations, again the 
nature of the beast with I&I duty, he deals with 
veteran's organizations, he deals with grieving families 
in the capacity of a CACO and doing funerals and I've 
received numerous positive reflects on his 
professionalism and abilities. 


You are totally aware of what Major Paulus was facing 
today?. 

I am. I had the opportunity to read the Article 32 
Investigation cover to cover. One of the NCIS agents 
came here early on and showed me a lot of the evidence 
that was gathered at the time. So I'm fully aware of 
it, yes. 


Do you have any concerns? 

None whatsoever. I -- within -- my concern was whether 
he would be able to focus on the job. Nobody has ever 
questioned Major Paulus' integrity, ability. He is one 
of the most respected members of the entire Battalion, 
not just -- his billet is not normally an integrated 
billet. He volunteered to go over to Iraq and serve as 
the H&S Company XO, a billet a lot of active duty Majors 
probably would not do, and he volunteered to do that and 
the Reserve side of the house, particularly the 
Battalion Commander who has not always been very 
receptive of active duty offices on times, just had 
volumes to speak about the capabilities of Major Paulus, 
and he has performed that way for me for the last 15, 16 
months. On my last fitness report on him, out of the 
five Majors I was reviewing at the time or reporting on 
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at the time, I ranked him two out of five; and the only 
reason he wasn't number one was the guy who was number 
one is my deputy who is a very senior Major who will be 
in zone next year. 


Q. Thank you, sir. 
Based on your interaction with Major Paulus both 


professionally and limited socially, do you have an 
opinion concerning his potential for rehabilitation? 


Rs: I have no doubts that he is able to carry on and do 
wonderful things for the Marine Corps. His 
initiative -- 

MJ: I am going to -- Colonel. 

pe: Sir, the judge is interrupting. I think he wants us to 
stop our conversation. I appreciate your time tonight. 
Major Paulus appreciates it as well. Major Francis is 


going to ask you some questions, sir. 

TC: I don't have any questions. 

MJ: Any of the members have questions for the witness? 
Negative response. 


Colonel Able, this is Colonel Chester, the military 
judge. I want to thank you very much for your testimony 


tonight. 
WIT: Yes, sir. Thank you. 
MJ: You are free to go about your normal business. 
WIT: Aye, aye, sir. Thank you. 


The telephonic connection was terminated. 


MJ: Defense. 
Cc: Sir, at this time I'll read Major Paulus’ awards to the 
members. 


Major Paulus has the following awards: Navy 
Commendation Second award, Navy Achievement Medal, 
Presidential Unit Citation, National Defense Service 
Medal Second Award, Armed Forces Expeditionary Medal, 
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Southwest Asia Service Campaign Medal with One Star, 
Global War on Terrorism Expeditionary Medal, Sea Service 
Deployment Ribbon with Three Stars. 

Thank you. 

Sir, at’ this time may I publish -- 


You may. 


The bailiff published the defense exhibits to the members. 


CC: 


MJ: 


Sir, just request that we can take a break and check on 
the status of the fit reps. 


Members, we'll take a recess and you can take those back 
to the deliberation room to review them. I just remind 
you not to begin any deliberations concerning sentencing 
until you've been instructed and closed for 
deliberations. 


The court's in recess. 


The court-martial recessed at 1725, 10 November 2004. 


The court-martial was called to order at 1735, 10 November 2004. 


MJ: 


TC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Gentlemen, they're still in the process of burning off 
the OMPF. We're going to go ahead and press forward and 
hear argument on sentencing and I'll instruct you on the 
sentencing. As soon as that is available, if not 
sooner, then we'll hold off closing to deliberate until 
it actually is available and then we'll close for your 
deliberations. ' 


Government? 

Good evening, gentlemen. 

We've reached the point in the trial which is in any 
trial which is typically the most difficult part because 
before when you are talking the merits, you're talking 


about looking at the facts applying them to elements to 
see if those elements, see if Major Paulus committed a 
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crime. That can be difficult certainly, but now it's 
much more difficult because now you have to assess what 
it's worth. 


At times that can be much harder to do because, on the 
one hand, you have the good things that Major Paulus has 
done in his career and in his'life. You have all of the 
places he's been and the things he's done for the Marine 
Corps and the good things that he has: down and the good 
work that he has done. And you have his family and you 
see his wife and you see him get teary eyed and you see 
the family back in the gallery get teary eyed and it 
does tug at the heart strings. 


But then the other side of it is that he did mistreat -- 
maltreat an enemy prisoner of war under his care and 
custody. And this enemy prisoner of war, (p)@) had | 
people who cared about him, too. Now, we don't know who 
these people were, if they were his children, they were 
his grandchildren, if they were his nieces or nephews. 

We don't know. But we know one thing. When he was 
captured and he was being taken away they all cried and 
it was the last time they saw him alive. 


Mr. Hatab's last eight hours of life were completely 
horrific. Multiple bouts of diarrhea, moaning, groaning 
his suffering. And Major Paulus caused that because he 
set the example that it was okay to do it. And that's 
not some little thing, members. His was a human life 
and his suffering should amount for something. It 
should be considered for something. 


The military judge is going to instruct you on certain 
sentencing principles that you should consider in 
arriving at an appropriate sentence for the accused. 
And the government would like to talk about two. 


One is the principle of general deterrence. That means 
fashioning a sentence that sets the example and if -- 
for individuals who are going to engage in this type of 
activity that it will deter them from doing it because 
they'11 know the cost is too high. When you see an 
enemy prisoner of war that don't like, that you just 
can't mistreat them, you can't just leave them laying in 
their own filth, you can't just leave them lying out in 
the sun in 100 degree heat and provide no medical care 
while they're under your care and custody. 
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And just give a slap on the wrist like a reprimand isn't 
going to set that example. All the reprimand does is 
shows, well, the Marine Corps doesn't think that it is 
that big of a deal. 


A human life that has to go through that type of 
suffering, that is not that big of a deal because he is 
just an Iragi. And that's the wrong example that needs 
to be set because, gentlemen, we are at war and we are 
going to be at war for what appears a very long time. 
And if the example that is set is that it's not that big 
of a Weal, then just like when Major Paulus set the 
wrong example with his Marines, then the wrong example 
is going to be set from this case. 


One other thing -- one other principle. It is called 
punishment of the wrongdoer or what's called in old 
fashion terms retribution, when you're giving somebody 
punishment because they deserve the punishment that they 
are getting. Like I said earlier, members, Major Paulus 
has a family that loves him and they are sitting back 
there and they're supporting him and they're crying 
their eyes out because their hearts are breaking over 
this. Major Paulus' heart is breaking over there. But 
(0)(6) had people that cared about him, too, and 

aa is the one who truly suffered, an old man who 
suffered because of the accused. 


The government believes if you take all of that into 
account that the appropriate sentence in this case is 
six months confinement and a dismissal. 


Thank you. 

Mr. Wygine: 
Thank you, sir. 
Good evening. 


Major Paulus came before and has come before a jury of 
his peers. He has told you exactly what he did and he 
placed the case in your judgment. He told you knowing 
full well that the result that came back may come back a 
guilty verdict. He knows he was judged by a jury of his 
peers, that other Marine Corps line officers looked at 
what he did and determined that he was wrong. You heard 
in his statement he knows it was wrong because a jury of 
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his peers has told him so. 


It took him 17 months to get before you. 17 months his 
family's name in the newspaper associated with crime and 
his actions. He was responsible for that. He told you 
that. Months away from his wife, five months spent out 
here for the charges away from his family, away from his 
new wife. 

Right now, this very instant -- actually, excuse me, 
from the moment the President read the findings he has a 
federal conviction for the rest of his life. Whatever 
he may do with his life, however high he may soar, he 
will always carry that with him. It's never going away. 
He must bear the mark of his crime for the rest of his 
life. 


Someday he may. have to tell his children about it if he 
has children. For the rest of his life he has a federal 
conviction. His adult life has been spent as an officer 
in the United States Marine Corps. As of this moment 
his Marine Corps career, all that he has done, all of 
the good we talked about weighing is marred and marked 
by a conviction. He went to war to fight for his 
country, he volunteered to go, and all the service in 
that war is marred by a conviction. It is never going 
away. He has endured punishment. He has endured 
punishment. 


You heard during the trial from Mr. Willis, Lieutenant 
Colonel Shumaker and Colonel Osterman who he worked 
with. You heard about what their experiences have been. 
You will eventually receive his fit reps. You will be 
able to look and see what he's done. You'll be able to 
look and see what those ten years have been, what he's 
been in the Marine Corps, where he's been as an officer. 


You heard from his wife. He still loves the Marine 
Corps. You heard from him asking to be allowed to 
remain in the Marine Corps. You heard from a good 
friend that he served with in three duty stations that 
this is something that he can bounce back from and 
continue to serve and serve well as an officer in the 
Marine Corps. 


But the most important thing I submit to you that you 


heard about his continuing ability to serve in the 
Marine Corps is the testimony of Lieutenant Colonel Able 
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because as members one of the things I believe that you 
may consider is how will he do his job, what will the 
effect be in his position. His job right now is to 
train a Reserve company in infantry. His job is to 
train them to go to war. It's all too real a 
possibility for anyone in the Reserves or active duty at 
this point. 


He's given the option, go take care and focus on your 
legal stuff. No, sir, I want to come back to my job. 
And he's placed back in that job by the Marine Corps. 
They have to let him do that. Major Paulus didn't 
dictate going back to them. Colonel Able gave him the 
option; but he had to be allowed to go back to Camp 
Pendleton and he was. And they knew what the charges 
were, they knew what he was facing, and they've known 
Since the previous June what he had done. 


He went in and you heard from the Colonel how he did 
that job and how he's managed to continue to do that job 
and do it well and train those young Reservists to go to 
war. That shows he's still a valuable asset as an 
officer in the Marine Corps. I'm fully confident, 
gentlemen, as I stand before in a civilian suit, and I 
do say that respectfully, but I believe the facts 
support me saying that. 


General deterrence. I submit by Friday afternoon, and 
if not Friday afternoon by Monday at a minimum, every 
Major in the Marine Corps will know about this case. I 
submit by Friday, at the latest Monday, every Major in 
the Marine Corps will know that he was found guilty. 
And I further respectfully submit that sends in and of 
itself a message to all those Majors. It is going to 
send a message to the Officer Corps of the heightened 
level of care required in handling enemy prisoners of 
war. That message, that message of general deterrence, 
will be made by the mere verdict you have found in this 
case. 


Every Major will know you must make sure that your 
actions are humane, you must make sure of your actions, 
take into full account all circumstances and you must 
make sure the protection of yourself, the protection of 
your troops, the protection of the Marine Corps that 
you're on the side of caution. 


It does not require confinement of Major Paul to punish 
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him for what he has done. It does not require 
confinement to send a message on how others in similar 
positions should behave. It is a weighing that you do 
there. It is a weighing that you do back there. You 
have the crime for which you've found him guilty and you 
have the evidence we presented to you now in all that he 
has done. 


Final point. If you are a man of integrity as I submit 

to you Major Paulus is, if you are a man that loves your 
family, if you are a man that believes in the calling of 
being an officer in-the United’ States Marine Corps, what 
greater punishment can you experience than to know your 

actions have cast yourself, your family and your Marine 

Corps in a bad lite? 


If he sat here and someone would have taken the stand 
and lied to you, if he sat here and tried to deny 
everything that happened, if he didn't stand up in the 
well and face you and look you in the eye and accept 
responsibility for his crimes, then that would be 
someone that needs confinement. That would be someone 
who just doesn't get it. When he turned to walk back 
from the well he had to look back and see the closest 
people in his life crying because of the decisions he 
made. He had to watch his wife testify in a sentencing 
case in front of his peers. Weigh it all. Fashion an 
appropriate remedy. But dismissal and confinement I 
submit are not necessary, needed or warranted in this 
matter. 


Thank you. 

Thank you, Mr. Higgins. 

Do they have your documents? 

Yes, sir, we posted them before the last break. 
No. 

Oh, I'm sorry, sir. 


Let's get one marked and get the others to the members, 
please. 


Sir, do you want a copy? 
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Just one for the record, please. 
Yes, sir. 


Members’ of the court, you are about to deliberate and 
vote on a sentence in this case. Unlike the portion of 
the trial on the findings, I will not give you these 
instructions in writing. I'll simply read them to you. 
If you think that you want to make note of it, I would 
recommend that you make notes as we go through it, As I 
go through it you have questions or you need 
clarification, please ask me and I'll make every effort 
to clarify it for you. 


| 
It is the duty of each member to vote on a proper 
sentence for the offenses of which the accused has been 
found guilty. Your determination of the kind and amount 
of punish, if any, is a grave responsibility requiring 
the exercise of wise discretion. Although you must give 
due consideration to all of the matters in extenuation 
and mitigation, as well as those in aggravation, you 
must bear in mind that the accused is to be sentenced 
only for the offenses of which he has been found guilty. 
You must not adjudge an excessive sentence in reliance 
on possible mitigate action by the convening authority 
or higher authority. 


A single sentence shall be adjudged for all of the 
offenses of which the accused has been found guilty. 


In that regard, I will advise the members that with 
respect to’ the two charges that the accused has been 
found guilty, I have ruled that those are to be 
considered as one crime by the members. 


The maximum punishment for the offenses of which the 
accused has been found guilty is forfeiture of all pay 
and allowances, confinement for a period of up with 

1 year and a dismissal from the Naval Service. 


Bear in mind that the maximum is a ceiling on your 
discretion. You are at liberty to arrive at any lesser 
sentence or a sentence of no punishment all based upon 
your own evaluation of the evidence presented. 


Each type of punishment is separate and does not by 
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implication or otherwise include any other type of 
punishment with one exception that I will discuss with 
you shortly. 


I will now describe in more detail the various penalties 
that may be adjudged in this case. 


Reprimand. This court may adjudge a reprimand which is 
in the nature of the censure. The court shall not 
specify the terms or wording of any adjudged reprimand. 


Restriction. This court may adjudge restriction to the 
limits for a maximum period not exceeding two months. 
For such a penalty, it is necessary for the court to 
specify the limits of the restriction and the period it 
is to run. So you would specify the limits of the 
restriction should you adjudge a sentence of 
restriction. 


Hard labor without confinement. This court may sentence 
the accused to hard labor without confinement for a 
maximum period not exceeding three months. Such hard 
labor would be performed in addition to other military 
duties which would normally be assigned. 


Excuse me, Your Honor. It's an officer case. 
I'm sorry. 


You may not adjudge a sentence of hard labor. I 
apologize to the members. 


Confinement. As I've indicated, this court may sentence 
the accused to confinement for a maximum of 1 year. A 
sentence of confinement should be adjudged in either 
full days, full months or a full year. Fractions should 
not be employed. For example, confinement for a month 
and a half should be announced as confinement for 45 
days. 


Should you desire to combine the punishments of 
confinement and restriction, you should request further 
instructions from me on how to do that because there aer 
some limitations that otherwise apply. 


Forfeiture. This court may sentence the accused to 


forfeiture a maximum of all pay and allowances. A 
forfeiture is a financial penalty which deprives the 
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accused of military pay as it accrues. In determining 
an amount of forfeiture, if any, the court should 
consider the implications of the accused of such loss of 
income . 


Unless total forfeitures is adjudged, a sentence toa 
forfeiture should include an expressed statement in a 
whole dollar amount to be forfeited each month and the 
number of months the forfeiture is to continue. 


As a result of Article 58b of the UCMJ, by operation of 
law, 'any approved court-martial sentence that include a 
punitive discharge and confinement or confinement for 
more than six months results in forfeiture of all pay 
and allowances during the period of confinement. This 
is the jone exception that I referred to earlier. 
Notwithstanding the provisions of Article 58b and 
without regard to whether the court includes confinement 
or a punitive discharge in its sentence, this court may 
properly include an expressive sentence to forfeiture of 
all pay and allowances or any lesser amount and duration 
as part of a sentence if the court believes that such of 
forfeiture of pay and allowances should be a part of the 
sentence. 


The court may adjudge a punitive discharge in the form 
of dismissal. Such a punitive discharge deprives one of 
substantially all benefits administered by the 
Department of Veteran Affairs and, for that matter, the 
Department of the Navy. A dismissal should be reserved 
for those who, in the opinion of the court, should be 
separated under conditions of dishonor after a 
conviction of a serious offense of either a civil or 
military nature warranting such severe punishment. No 
other type of discharge or separation may be adjudged. 


Accordingly, you are not authorized to adjudge. any type 
of administrative discharge. 


Finally, if you wish, you may sentence the accused to no 
punishment. 


In selecting a sentence, you should consider all of the 
matters in extenuation and mitigation, as well as those 
in aggravation whether introduced before or after your 
findings. Thus all the evidence you have heard in this 
case is relevant on subject of sentencing. 
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Among the matters you should consider are the age of the 
accused, the fact that he is married. You should also 
consider the accused's good military character and the 
evidence of his military record is contained in the 
defense exhibits that’ you have been presented. You 
should consider the accused's combat record, his 
education, as well as the awards and decorations he's 
entitled to wear as related to by the defense. 

You should also consider the nature of the offenses to 
which the accused has been convicted, as well as the 
testimony of the accused prior to findings being 
entered, as weil as his unsworn statement and expression 
of desire to remain in the Naval Service made during the 
sentencing portion of the trial. 


The court will not draw any inference adverse to the 
accused from the fact that he did not testify under oath 
during sentencing. You are advised that an unsworn 
statement is an authorized means for an accused to bring 
information to the attention of the court and must be 
given appropriate consideration. 


The accused cannot be cross-examined by the prosecution 
or interrogated by court members or me upon an unsworn 
statement. The prosecution may offer evidence to rebut 
statements of fact contained in the unsworn statement. 


The weight and significance to be attached to an unsworn 
statement rests within the sound discretion of each 
court member. You may consider that the statement is 
not under oath, its inherent probability oz 
improbability and whether it is supported or convicted 
by evidence of the case, as well as any other matter 
that may have a bearing upon its credibility. 


In weighing an unsworn statement, you are expected to 
utilize your common sense and your knowledge of human 
nature and the ways of the world. 


Our society recognizes five principle reasons for the 
sentencing of those who violate the law. They are: 
First, protection of society from the wrongdoer; second, 
punishment of the wrongdoer; third, rehabilitation of 
the wrongdoer; fourth, preservation of good order and 
discipline within the military; and, fifth, deterrence 
of the wrongdoer and those who know of his or her crime 
or the sentence for committing the same or similar 
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offenses. 


When you close to deliberate and vote, only the members 
will be present during your closed session deliberations 
and your deliberations should begin with a full and free 
discussion of the subject of sentencing. The influence 
of the superiority of rank shall not be employed in any 
manner to control the independence of the members in the 
exercise of their judgment. 


When you have completed your discussion, then any member 
who desires to do so may propose a sentence. You, do 
that by writing out on a slip of paper a complete 
sentence. The junior member collects the proposed 
sentences and submits them to the President, who will 
arrange them in the order of their severity. You then 
vote on proposed sentences by secret written ballot. 

All of the members must vote. You may not abstain. 


Vote on each proposed sentence in its entirety beginning 
with the lightest until you arrive at the required 
concurrence, which is two-thirds or six members. 


The junior member will collect and count the votes. The 
count is then checked by the President, who shall 
announce the result of the ballot to the members. 


If you vote on all of the proposed sentences without 
arriving at the required concurrence, you then repeat 
this process by proposing and voting upon sentences. 

The second time, if a member desires to do so, he may 
vote on all of the new proposals or proposals rejected 
on an earlier vote. But once a proposal has been agreed 
upon by the required concurrence, then that is your 
sentence. 


You may reconsider any sentence at any time prior to its 
being announced in open court. But after you determine 
your sentence, if any member suggests you reconsider the 
sentence, open the court and I will give you specific 
instructions on how to go about doing that. 


If that should occur, when the court has reassembled, 
the President should announce only that reconsideration 
has been proposed without reference to whether the 
proposed reballot concerns increasing or decreasing the 
sentence and without any reference to what the actual 
sentence is. 
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As an aid to putting your sentence in a proper format, 
you will be provided Appellate Exhibit CLXXXIX (189). 


Colonel Foy, if you would take a look at that and let me 
know if you have any questions. 


Like the findings worksheet, you line out those areas 
that are inapplicable and circle those that are, and 
then signed it at the bottom. Only the President need 
sign it. 


This worksheet is not intended’ to express an opinion 
either by myself or counsel as to what would be an 
appropriate sentence in this case for you and you alone 
have the responsibility to make that determination. 


If during your deliberations you have any questions 
concerning sentencing matters, please reopen the court 
and I will take those matters up with you. I would ask 
again that you follow the same procedure that we did 
during the findings portion of the trial, and that is 
write the question down on a piece of paper for me so I 
can review it with counsel prior to taking it up in open 
court. 


You may not consult the Manual for Courts-Martial or any 
other writing not properly admitted into evidence and 
the instructions must not be interpreted as indicating 
an opinion on my part as to the appropriate sentence in 
this case. 


In your deliberation room, you'll be able to take the 
exhibits that you have that were entered during 
sentencing, as well as those that were presented to the 
court during findings. Again, do not write on the 
original exhibits. 


In accordance with your best judgment, based upon the 
evidence that has been presented in this case and your 
own experiences and general background, you should 
select a sentence which best serves the ends of good 
order and discipline in the military, the needs of the 
accused and the welfare of society. 


Do any members have any questions about the 
instructions? 


PRES: I'd like you to do one more time say the five reasons. 
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The principles sentencing? 


Our society recognizes five reasons for the sentencing 
of those who violate the law. They are: One, 
protectiion of society from the wrongdoer; two, 
punishment of the wrongdoer; three, rehabilitation of 
the wrongdoer; four, preservation of good order and 
discipline within the military; and, five, deterrence of 
the wrongdoer and those who know of his or her crime or 
the sentence for committing the same or similar 
offenses. 


‘ 
Are there any other questions? 

Like the findings portion of the trial, once you close 
to deliberate the members have to remain together in 
deliberation room until we reassemble and I recess the 
court. ; 


With that in mind, would the members like to take a 
short recess? 


We'll get on with it. 


Very well. The court will be closed. 


The court-martial closed at 1810, 10 November 2004. 


The court-martial was called to order at 1919, 10 November 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court closed are again 
present. The members are present. 


Gentlemen, I understand that you had a question on 
punitive discharge. What I'll do is read you that 
portion of the instruction one more time, and if that 
doesn't clarify it then you can let me know. 


The court may adjudge a punitive discharge in the form 
of a dismissal. Such a punitive discharge deprives one 
of substantially all benefits administered by the 
Department of Veterans Affairs and, for that matter, the 
Department of the Navy. A dismissal should be reserved 
for those who, in the opinion of the court, should be 
separated under conditions of dishonor after a 
conviction of a serious offense of either a civil or 
military nature warranting such severe punishment. No 
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other type of discharge or separation may be adjudged. 


Accordingly, you are not authorized to adjudge any type 
of administrative discharge. 


With respect to officers, we do not talk in terms of a 
bad-conduct discharge or a dishonorable discharge. 
There is only one type of discharge authorized and that 
is a dismissal,.and that would be reserved for those 
circumstances where you believe a severe offense has 
occurred. 


Does that answer the members questions? 

Is there anything else I can assist you with? Did you 
want to take a brief recess before you close and go 
back? 

I am getting some yeses from the back row. 

About five minutes then? 

The court's in recess. 


The court-martial recessed at 1922, 10 November 2004. 


The court-martial was called to order at 1926, 10 November 2004. 


MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Mr. President, are the members ready to continue your 


deliberations? 
PRES: We are. 
MJ: All right. The court will be closed. 


The court-martial closed at 1927, 10 November 2004. 


The court-martial opened at 1955, 10 November 2004. 


Md: The court will come to order. The record will reflect 
all those present when the court closed are again 
present. 


Mr. President, have the members arrived at a sentence in 
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this case? 

Yes, Your Honor, we have. 

Is it reflected on the sentencing worksheet? 
Yes, it is, 


Bailiff, if you would hand it to me, please. 


The bailiff did as directed. 


MJ: 


It appears to be in the appropriate format. 


Bailiff, if you would pass that back to the President. 


The bailiff did as directed. 


MJ: 


Accused and counsel, please. 


4 
The accused and his counsel did as directed. 


MJ: 


PRES: 


MJ: 


Mr. President, if you would read the sentence of the 
members. 


Major Clarke A. Paulus, this court-martial sentences 
you: 


To be dismissed from the service. 
Thank you. 


Please be seated. 


' 4 
The accused and his counsel did as directed. 


MJ: 


Members of the court, I want to thank you very much for 
your time over the last two weeks. I know it's been 
difficult and sometimes the hours were not very 
convenience. But I do appreciate it. Your duties with 
this court-martial are through. 


You are advised when you were sworn that you had to hold 
the confidences of what was discussed in the members' 
deliberation room. I would just remind you of that. 
However, you are free to discuss your impressions of the 
trial with counsel should they desire to do so. I would 
just ask you to remember that whatever you do reveal to 
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consider the privacy of the other members who may not be 
a party to that conversation. 


If you want to leave your folders there, I'll see that 
the notes and everything are collected and destroyed. 
Otherwise, you can take your notes with you. 


I do need you to leave the evidence, particularly the 
original exhibits, and all of the copies that you were 
provided and I'll have those destroyed. But I will need 
the original exhibits back so I can have them attached 
to the record. 


All right. The court's in recess. 


The court-martial recessed at 1955, 10 November 2004. 


The court-martial was called to order at 1956, 10 November 2004. 


MJ: 


ACC: 


MJ: 


ACC: 


MJ: 


ACC: 


MJ: 


ACC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 

Major Paulus, I have Appellate Exhibit CXC (190) which 
is an appellate and post-trial rights. I'm turning to 


the second page and I see a signature above the name 
"Accused, Clarke A. Paulus." Is that your signature? 


It is. 


Prior to your signing this document, had you fully read 
it and discussed it with your defense counsel? 


Nia ie Be 

Do you understand your appellate and post-trial rights? 
bd. 

It also indicates here that you want your copy of the 
record of trial, along the staff judge advocate's 
recommendation, to be provided to your defense counsel, 


that is Mr. Higgins. Is that still your desire? 


That is correct, yes. 
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All right. Anything further from either side? 


Very well. The court's adjourned. 


The court-martial adjourned at 1957, 10 November 2004. 


[END OF PAGE] 
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AUTHENTICATION OF THE RECORD OF TRIAL 
in the case of 


Major Clarke A. Paulus, U.S. Marine Corps, 
Headquarters Battalion, lst Marine Division (Rein), 
Camp Pendleton, California 92055 


Appellate Exhibit CXCII (192), findings of fact and law with 


respect to defense motion to suppress, were appended to the record 
Gf -trial.. 


R. S. CHESTER 
Colonel, U. S. Marine Corps 


Military Judge ee 
A? paw OF 


I have examined the record of trial int foregoing case. 


. IF F CIs 
Major, U. S. Marine Corps 
Trial Counsel 
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USE OF FORM This form and MCM_ 1984, 
Appendix 14 will be used by the trial counsel and 
the reporter as a guide to the preparation of the 
record of trial in general and special court martial 
cases in which a verbatim record is prepared Atr 
Force uses this form and departmental instructions 
as a quide to the preparation of the record of trial 
in general and special court martial cases in which 
a summarized record is authorized Army and Navy 
use DD Form 491 for records of trial in general and 
special court martial cases in which a summarized 
record is authorized inapplicable words of the 
printed text will be deleted 


COPIES See MCM 1984 RCM 1103(g) The con 
vening authority may direct the preparation of 
additional copies 


ARRANGEMENT When forwarded to the 
appropriate Judge Advocate Generai or for judge 
advocate review pursuant to Article 64(a) the record 
will be arranged and bound with allied papers in 
the sequence indicated below Trial counsel is 
responsible for arranging the record as indicated 
except that items 6 7 and 15e will be inserted by 
the convening or reviewing authority as 
appropriate and items 10 and 14 will be inserted by 
either trial counsel or the convening or reviewing 
authority whichever has custody of them 


1 Front cover and inside front cover 
(chronology sheet) of DD Form 490 


2 Judge advocates review pursuant to Article 
64(a) if any 


3 Request of accused for appellate defense 
counsel or waiver/withdrawal of appellate rights if 
applicable 


4 Briefs of counsel submitted after trial if any 
(Article 38(c)) 


5S DD Form 494 Court Martial Data Sheet 


6 Court martial orders promulgating the result 
of trial as to each accused in 10 copies when the 
record is verbatim and in 4 copies when it is 
summarized 


7 When required signed recommendation of 
staff judge advocate or legal officer in duplicate 
together with all clemency papers  inciuding 
clemency recommendations by court members 


INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL 


wy 


8 Matters submitted by the accused pursuant to 
Article 60 (MCM 1984 RCM 1105) 


9 DD Form 458 Charge Sheet = (unless 
included at the point of arraignment in the 
record) 


10 Congressional inquiries and replies if any 


11. DD Form 457 investigating Officers 
Report pursuant to Article 32 if such 


‘investigation was conducted followed by any 


other papers which accompanied the . charges 
when referred for trial unless included in the 
record of trial proper 


12. Advice of staff judge advocate or legal 
officer when prepared pursuant to Anticle 34 or 
otherwise 


13. Requests by counsel and action of the 
convening authority taken thereon (eg requests 
concerning delay witnesses and depositions) 


14 Records of former trials 
15 Record of trial in the following order 
a Erratasheet if any 


b Index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt 


c Record of proceedings tn court inciuding 
Article 39(a) sessions if any 


d Authentication sheet followed by 
certificate of correction if any 


e Action of convening authority and if 
appropriate action of officer exercising general 
court martial jursidiction 


f Exhibits admitted in evidence 


g Exhibits not received in evidence The 
page of the record of trial where each exhibit 
was offered and rejected will be noted on the 
front of each exhibit 


h Appellate exhibits such as proposed 
instructions written offers of proof or 
preliminary evidence (real of documentary) and 
briefs of counsel submitted at trial 


